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THE  BENCH  AND  BAR  OF  GEORGIA  DURING  THE 
EIGHTEENTH  CENTURY. 


ANNUAL  ADDRESS  BY 

MR.  JUSTICE  JOSEPH  R.  LAMAR, 

OF  THE   SUPREME  COURT   OF  THE  UNITED   STATES. 


Mr.  President  and  Gentlemen  of  the  Georgia  Bar : 

Judge  Bleckley,  writing  in  the  Oliver  case,  said  that  a 
lawyer  should  not  be  cut  off  from  making  his  argument 
when  his  "address  was  warm  in  his  bosom,  alive  and  unde- 
livered,   for  it  is  not  impossible  that  a  sup- 
pressed speech  may  occasion  more  mental  torture  than  a  lost 
cause." 

This  strong  language  does  not  exactly  apply  to  a  case  like 
mine,  where,  for  several  years,  I  have  had  on  hand  an 
article  which  I  have  myself  suppressed  because  of  a  doubt 
as  to  whether  its  old-time  subject  would  be  of  interest. 

Your  Committee,  in  inviting  me  to  deliver  an  address  on 
this  occasion,  were  good  enough  to  let  me  unburden  my 
mind  and  get  rid  of  this  unpublished  paper,  foot-notes  and 
all.  It  was  intended  to  be  printed  and  not  for  oral  delivery ; 
but,  taking  advantage  of  the  Committee's  permission,  I  ask 
that  you  let  me  make  a  few  verbal  changes  and  read  to  you, 
as  Georgia  lawyers,  a  paper  about  a  Georgia  subject.  You 
will  find  it  wof  ully  out  of  date,  and  yet  it  may  be  worth  a  place 
in  your  records,  since  it  contains  the  results  of  investigation 
of  documents  obtained  from  London;  search  through  the 
early  records  of  Richmond  County,  and  similar  searches  in 
Wilkes  and  Chatham,  during  recess  hours,  while  in  attend- 
ance on  courts  in  those  counties.  But  mainly,  it  represents 
the  result  of  page  by  page  investigation  of  the  Colonial  Rec- 
ords— that  dullest  but  most  valuable  work  recently  published 
by  the  State.  Governor  Candler,  the  compiler ;  his  clerk,  the 
printer  and  myself  are,  I  suppose,  the  only  persons  who  ever 


have  or  ever  will  go  through  those  21  volumes.  The  result 
of  my  search  is  less  than  a  handful  of  grain.  It  may  not  be 
beaten  into  any  logical  narrative.  But  a  fact  here,  a  fact 
there,  and  another  yonder  may  be  artificially  strung  to- 
gether, and  I  hope  that  you  will  not  find  that  the  patchwork 
is  altogether  void,  as  containing  matter  different  from  that 
expressed  in  its  title : 

"The  Bench  and  Bar  of  Georgia  During 
THE  Eighteenth  Century." 

Who  was  the  first  man  who  ever  practiced  law  in  Georgia? 
We  know  the  names  of  the  first  judges  (2  C.  R.  11)  ;  even 
the  names  of  the  first  jury  (1  Stevens'  Hist,  of  Ga.  101), 
but  who  can  give  us  the  name  of  the  first  Georgia  lawyer, 
or  indeed  of  any  lawyer  that  practiced  in  the  Colony  prior 
to  the  Revolution  ? 

The  natural  place  to  find  the  answer  to  this  question 
would  be  in  the  court  records.  They  have  been  lost,  and, 
consequently,  it  has  been  impossible  to  fully  write  of  the 
Bench  and  Bar  of  Georgia  in  the  18th  Century.  But  in 
1904  the  State  began  the  publication  of  the  Colonial  Records 
and  made  available  to  the  student  of  Georgia  History  the 
Journal  kept  by  William  Stephens,  in  Savannah;  the  Jour- 
nal kept  by  the  Earl  of  Egmond  in  London  and  the  hitherto 
unpublished  Minutes  of  the  Trustees  in  London ;  the  Minutes 
of  the  Commons  House  of  Assembly,  and  of  the  Governor 
and  Council,  kept  in  Savannah  from  1754  to  1774,  and  the 
Minutes  of  the  House  and  Council  at  Savannah  and  Augusta 
during  the  Revolutionary  period.  The  entries  in  those 
volumes  are  for  the  most  part  merely  formal  and  must  be 
pieced  together  and  then  fused  into  one  in  order  to  furnish 
the  basis  of  a  narrative.  But  from  them  all  we  get  an  im- 
pressionistic picture,  if  not  a  photographic  reproduction,  of 
life  in  the  little  Colony  on  the  Savannah,  which  would  be 
petty  and  local  but  for  the  fact  that  they  tell  of  the  Begin- 
nings of  the  Judicial  System  of  a  great  State. 


In  most  of  the  colonies  the  courts  developed  according  to 
the  needs  of  the  inhabitants.  But  the  Trustees  for  the  Es- 
tablishment of  the  Colony  of  Georgia  did  not  wait  to  find  out 
what  was  wanted,  but  before  the  colonists  left  London, 
organized  a  court  with  a  full  complement  of  officers  and 
imposed  a  ready-made  and  most  elaborate  judicial  machin- 
ery. So  that  when  the  "good  ship  Ajui"  sailed  in  1732  with 
the  "first  sixty"  as  passengers,  there  was  on  board  an  undue 
proportion  of  the  judiciary — 3  judges,  2  tything  men,  2  con- 
stables and  a  clerk. 

Shortly  after  their  arrival  Oglethorpe  determined  to  com- 
memorate the  founding  of  Georgia  by  opening  court.  Ac- 
cordingly, on  July  7,  1733,  the  Settlers  met  on  the  Bluff, 
the  Commission  was  read,  the  Magistrates  were  inducted 
into  office,  court  was  opened,  the  first  Georgia  jury  was 
impaneled  and  a  case  was  tried.  1  Jones  Hist,  of  Georgia, 
151;  1  Stevens  Hist,  of  Georgia,  101.  Thus  the  first  pub- 
lic event  in  Georgia  was  a  judicial  function.  And  "July 
7th,"  was  long  celebrated  in  the  Colony  as  "Anniversary 
of  Court  Day,"  being  its  July  4th,  February  22d  and  Thanks- 
giving Day  all  in  one.*  The  Court  thus  so  strikingly  inaug- 
urated was  furnished  with  accompaniments  most  surpris- 
ing for  a  tribunal  in  the  woods  of  a  new  settlement.  The 
judges  were  supplied  with  "purple  govviis  trimmed  with 
furr,"  and  the  Trustees  purchased  a  "copper-gilt  mace," 
costing  the  equivalent  of  $500,  and  a  seal  costing  $150,  or, 
together,  five  times  the  value  of  the  log  house  in  which  court 
was  held.  They  intended  to  give  the  judges  a  high-sound- 
ing title,  and  so  they  called  them  Bailiffs,  after  those  bear- 
ing that  name  in  an  ancient  English  tribunal.  In  this  they 
made  a  sad  mistake,  for  from  this  now  belittling  title  arose 
the  imipression  that  the  court    only    had    a    petty    juris- 

*Stephens,  under  date  of  July  7,  173S,  entered  in  his  Journal  (4  C.  R.  167). 
"This  being  the  Anniversary  day  whereon  the  first  court  was  holden  for  the  Town 
and  County  of  Savannah,  it  was  observed  with  the  usual  solemnity,  wliea  .Mr. 
Whitfield  preached  a  good  sermon  suitable  to  the  occasion,  after  which  the  Court 
that  stood  adjourned  was  reopened,  and  a  Grand  Jury  being  sworn,  a  charge  was 
given   relating  to  criminal  matters." 


diction.*  As  a  fact  it  had  all  the  power  over  life,  liberty 
and  property  possessed  by  the  Superior  Court  of  the  pres- 
ent day.  This  fact  appears  from  the  Commission  which  has 
never  been  published,  but  as  a  copy  has  at  last  been  found 
in  London,  it  may  be  worth  preserving  in  your  records,  as 
being  the  very  first  document  in  the  Judicial  History  of 
Georgia.  (Appendix  A.) 

Upon  examination  it  will  be  found  that  the  court  had 
the  broadest  general  jurisdiction.  It  was  constantly  ex- 
ercised during  the  20  years  the  Trustees  retained  their 
charter.  Stephens,  who  represented  them  in  Savannah, 
had  graduated  at  Cambridge  University,  had  studied 
law  at  the  Inns  of  Court  and  had  been  a  member  of  Par- 
liament. He  was  therefore  much  interested  in  matters  of 
law,  and  consequently  his  diary  contains  frequent  refer- 
ences to  legal  affairs.  It  shows  that  there  was  much  litiga- 
tion on  the  court's  civil  side  and  an  unusual  proportion  of 
criminal  prosecutions.  It  was,  however,  as  we  learn  from 
Judge  Charlton's  charming  paper,  "A  Lawyerless  Court."t 
The  inhabitants  therefore  had,  as  Bishop  Stevens  says,  "to 
follow  the  old  Gallic  custom  and  plead  each  man  his  own 
cause  in  person,"  even  though  there  were  one  or  two  in  the 
colony  who  knew  something  about  law.  One  is  referred  to 
as  a  "pretended  lawyer,"  and  another  as  having  been  "bred 
a  smatterer  in  law."  4  C.  R.  61,  188,  423;  5  C.  R.  62,  183, 
188;  7  C.  R.  98.  Williamson  is  mentioned  as  having  been 
"bred  an  attorney."  He  moved  to  Charleston,  where  Ogle- 
thorpe thought  he  had  better  remain  because  he  could  make 

*"In  the  Mirror  it  is  holden  that  the  statute  doth  extend  to  everie  justice, 
minister  of  the  King,  steward  and  all  comprehended  under  this  word  baylifs. 
The  cheife  magistrates  in  divers  ancient  corporations  are  called  baylifs,  as  in 
Ipswich,  Yarmouth,  Colchester,  &c.  And  baylifs  in  French  is  diacetes,  nomarcha  ; 
in  English,  baylife  or  governor.  But  of  this  thus  much  shall  suffice."  Coke's 
Littleton,  L.   3,   C.   1,  s.   248. 

fFor  a  part  of  the  time  this  affirmatively  appears  from  a  statement  made  1745 
by  William  Stephens  that  "all  of  the  Magistrates  of  Fredereka  had  been  summoned 
to  England  as  witnesses  in  the  case  of  Col.  Cook  against  Gen.  Oglethorpe.  And 
as  divers  felonies  had  been  committed  in  the  County  of  Fredereka.  and  there  can 
be  no  trial  because  of  the  absence  of  the  Judges,  the  officers  in  Savannah  were  in 
doubt  as  to  whether  they  had  jurisdiction  and  .  .  .  thought  it  expedient  to  take 
the  opinion  of  some  able  lawyer  as  to  how  far  they  might  safely  proceed.  We  hav- 
ing no  such  gentlemen  to  advise  us,  and  knowing  that  Captain  Horton,  by  direc- 
tion from  Gen.  Oglethorpe  frequently  advises  with  Mr.  Rutledge  in  intricacies 
of  this  nature,  wherein  the  law  is  not  clear,  thought  that  his  advice  should  be  the 
rule  to  proceed  by,  rather  than  that  such  notorious  crimes  should  go  unpunished." 
6   C.    R.    144-146. 


more  by  practicing  there  than  in  Savannah.  Nothing  more 
is  said  of  him  until  1740  when  Stephens  recites  that  "Wil- 
liamson returned  from  Charleston  and  turned  solicitor  in 
a  cause  or  two  heard  betwixt  some  of  our  Indian  traders. 
But,  being  timely  admonished,  thought  it  safest  not  to 
appear  as  a  pleader,  though  he  confidently  affirmed  that  he 
had  the  Trust's  leave  to  practice  as  an  attorney."  4  C.  R. 
618,  431,  443;  5  C.  R.  177;  1  C.  R.  41;  5  C.  R.  257. 

It  seems,  therefore,  certain  that  during  the  government 
of  the  Colony  by  the  Trustees  there  was  no  practicioner  in 
Georgia  and  that  the  courts  were  not  authorized  to  admit 
persons  to  the  Bar.  Indeed  the  absence  of  lawyers  was 
given  as  one  of  the  inducements  for  emigrating  to  the  new 
colony.  Those,  however,  who  were  already  there  and  suf- 
fering from  the  Trustees'  mistakes  took  a  very  different 
view  of  this  fact,  as  appears  from  the  "Narrative  under 
Oath"  signed  by  a  majority  of  the  male  inhabitants  of  the 
colony.  For  it  is  there  said  "That  the  British  Nation  was 
deceived  with  the  fame  of  a  happy,  flourishing  colony  and 
of  its  being  free  from  that  pest  and  scourge  of  mankind 
called  lawyers — for  want  of  whose  legal  assistance  the  mis- 
erable inhabitants  were  exposed  to  a  more  arbitrary  gov- 
ernment than  was  ever  exercised  in  Turkey  or  Muscovy." 
1  McCall,  54,  2  Ga.  Hist.  Col.  204;  21  C.  R.  326. 

But  while  there  were  no  lawyers,  it  does  not  follow  that 
there  were  no  lawsuits.  Indeed,  the  scanty  records  and 
Stevens'  Journal  contain  an  undue  proportion  of  references 
to  court  proceedings. 

There  were  suits  on  notes,  bonds,  accounts,  actions  of 
trespass,  ejectment  and — no  end  of  imprisonments  for 
debt.  The  court  even  took  cognizance  of  Ecclesiastical  of- 
fences, and  proceedings  were  instituted  therein  against  Mr. 
Wesley  for  refusing  communion  to  a  member  of  the  church 
and  for  other  similar  charges,  as  though  there  was  a  com- 
plete union  of  church  and  state  and  as  if  the  Town  Court 
of  Savannah  had  the  jurisdiction  of  the  Court  of  Arches 
in  England.  4  C.  R.  19. 
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But  it  was  on  the  criminal  side  that  business  was  most 
active,  and  as  there  was  no  practicing  attorney  the  defend- 
ants represented  themselves,  the  King  being  represented  by 
the  constable.  Anyone  who  has  ever  seen  a  trial  conducted  by 
and  before  laymen  will  not  be  surprised  to  find  that  with 
the  constable  on  one  side  and  the  defendant  on  the  other, 
technical  points  were  insisted  on  with  vigor.  For  these 
early  settlers  did  not  seem  to  need  the  advice  of  an  attorney 
to  make  points  in  order  to  escape  being  whipped  on  the 
bare  back  or  hung  by  the  neck  until  they  were  dead.  For 
example,  in  one  case,  Hetherington,  charged  with  a  felony, 
demanded  20  challenges,  according  to  the  Enghsh  law.  The 
court  refused  it  on  the  ground  that  in  a  new  colony  iti 
would  be  impossible  to  find  sufficient  jurors  to  admit  of  so 
many  challenges.  The  court  "allowed  him  six,  and  a  like 
number,  if  it  was  thought  proper  by  the  constable,  on  behalf 
of  the  King."  There  was  a  verdict  of  guilty  and  the  prisoner 
next  day  wrote  a  letter  to  the  magistrate,  demanding  an 
arrest  of  judgment  and  the  judges  delayed  the  sentence  until 
they  could  get  the  opinion  of  the  trustees,  for,  as  appears  from 
many  entries  in  these  records,  the  judges  were  recalled 
whenever  the  trustees  thought  proper.     4  C.  R.   169-170. 

These  criminal  proceedings  had  all  of  the  common  law 
accompaniments.  There  was  the  usual  "pious  fraud"  of 
finding  that  the  value  of  the  property  was  less  than  a  penny, 
so  as  to  reduce  the  offence  below  a  felony.  In  one  case  a 
woman  was  convicted  of  bigamy  and  in  order  to  save  her 
life  she  was  given  the  benefit  of  clergy.  Such  leniencies, 
however,  were  rare,  for  usually  the  convictions  were  sure 
and  the  punishment  heavy.  Standing  in  the  pillory,  sitting 
in  the  stocks,  whipping  on  the  bare  back  were  common,  and 
at  one  session  three  men  were  convicted  of  murder,  and  two 
hung,  and  all  without  lawyers — or  perhaps  because  they 
had  no  attorney. 

But  although  the  Trusts  permitted  no  lawyer  to  practice 
in  Georgia,  they  themselves  had  occasion  for  their  services 
in  England,  both  in  formal  matters  and  in  heavy  litigation. 


The  Charter  required  the  Board  to  submit  its  accounts  an- 
nually to  the  Lord  High  Chancellor,  the  Chief  Justice  of 
England,  the  Chief  Justice  of  the  King's  Bench  and  the 
Master  of  the  Rolls.  This  brought  the  affairs  of  the  colony 
to  the  attention  of  Lord  Hardwick,  by  many  thought  to  be 
the  greatest  of  the  English  Chancellors.  He  made  a  con- 
tribution to  the  fund  and  showed  great  interest  in  the  colony 
and  when  the  Trustees  decided  (3  C.  R.  87)  to  abandon  Sa- 
vannah and  make  a  new  capital  further  South,  they  named 
it  Hardwick,  after  him.  Sir  Joseph  Jekyl,  Master  of  the 
Rolls,  and  friend  of  Oglethorpe,  also  had  occasion  to  ex- 
amine the  accounts  and  made  a  contribution  of  500£,  the 
largest  single  gift  made  to  the  Trust.  3  C.  R.  63,  13;  5  C.  R. 
252.  In  recognition  of  that  fact  Jekyl  Island  was  named  in 
his  honor  and  he  thereby  acquired  the  permanent  fame  that 
comes  to  those  after  whom  rivers,  mountains  and  islands 
are  called. 

But  the  Trustees  were  not  solely  interested  in  making 
reports  to  admiring  judges.  They  were  several  times  sued 
and  Colonel  Oglethorpe  secured  the  adoption  of  a  resolution 
that  they  should  "employ  the  Attorney  General  and  Solici- 
tor General  in  all  cases  where  the  Trustees  had  occasion  to 
be  represented  in  legal  proceedings."  1  C.  R.  282,  285 ;  2  C. 
R.  150.  In  pursuance  of  this  resolution,  Ryder,  Attorney 
General,  afterwards  Chief  Justice  of  England,  and  William 
Murray,  Solicitor  General,  afterwards  Lord  Mansfield,  were 
retained. 

There  were  four  of  these  legal  proceedings  in  England. 
We  do  not  know  who  was  counsel  for  the  Trustees  in  the 
case  brought  by  Bosomworth  in  right  of  his  wife,  claiming 
that  as  an  Indian  princess  she  was  entitled  to  St.  Cath- 
erine's Island,  by  virtue  of  the  reservation  in  Oglethorpe's 
first  treaty  with  her  tribe.  Major  McCall,  in  his  History  of 
Georgia,  says  that  the  opinion  of  the  best  counsel  in  England 
was  taken,  and  that  the  litigation  was  the  most  protracted 
and  expensive  ever  known  in  America.  The  first  hearings 
were  before  the  Privy  Council  in  London.     It  was  then  re- 
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mitted  to  the  Governor  and  Council  in  Georgia  and  resulted 
in  a  decree  that  Bosomworth  should  receive  a  large  sum,  in 
payment  of  which  the  St.  Catherine's  Island  was  ordered  to 
be  sold.     8  C.  R.  85,  323. 

The  next  case  was  brought  against  the  Trustees,  in  the 
Court  of  King's  Bench,  by  Rev.  Mr.  Norris,  who  claimed 
800£  to  be  due  him  for  ecclesiastical  services  rendered  in  Sa- 
vannah. The  Trustees  admitted  the  indebtedness  of  70£ 
and  passed  a  Resolution  that — 

Attoimey  Thomas  Clendon  be  authorized  to  appear  for 
Trustees  on  the  first  day  of  next  term  in  King's  Bench,  in 
the  cause  commenced  against  the  Trustees  by  Reverend  Mr. 
William  Norris,  and  later  authorized  him  to  employ  counsel. 
1  C.  R.  467 ;  2  C.  R.  103,  462.  The  Account  book  shows : 
"1745  For  charges  in  defending  the  Trust 
against  the  unreasonable  demands  made 

by  William  Norris £29 :15 :7 

"1746  For  charges  in  defending  the  Trust 
against  the  unreasonable  demands  made 
by  Mr.  William  Norris,  £(29.15.7)  and  for 
the  verdict,  which  was  but  2.15.10,  more 
than  was  offered  him  by  the  Trustees  as 

his  due ....£99:15:7." 

In  other  words,  he  recovered  a  verdict  for  $350,  but  the 
costs  were  $300.  The  case  though  for  a  small  sum  is  of  no 
little  historical  value,  because  it  furnishes  an  early  instance 
of  a  suit  against  a  colony  exercising  high  governmental 
power,  being  even  authorized  to  make  laws,  engage  in  war 
and  ratify  treaties.* 

*KiNG's    Bench    Easter   Term    18   George    II. 
"Also   of   this   Present   Easter  Term  witness   Sir   William   Lee,   Knight 
London  William     Norris     Clerk     puts     in     his     place     David     Henriques     his 

Attorney   Agt.     The   Trustees   for  Establishing  the  Colony  of  Georgia 
in   America   in   a  plea  of  trespass  on   the  Case. 
London  the     said     Trustees     for     Establishing     the     Colony     of     Georgia     in 

America    put    in    their    place    Edward    Benton    their    .\ttorney    in    the 
plea   aforesaid.        London   to  wit   Be  it   remembered  that  on   Wednes- 
day next  after  fifteen  Days  from  the  Day  of  Easter  this  same  Term 
came   before   our   Sovereign    Lord   the   King   at   Westminster   William 
Norris   Clerk   by   David   Henriques   his   Attorney   And    then   brought   there    into   the 
Court    of    Our    Sovereign    Lord    the    King    at    Westminster    his    Bill    against    the 
Trustees   for  Establishing  the  Colony  of  Georgia  in   America  being   in   the  Custody 
of  the  Marshall  &c  And  there  are  Pedges  for  the  Prosecufion  to  wit  John  Doe  and 
Richard  Roe  which  said  Bill  Follows  in  these  words  London  to  wit  William  Norris 
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Another  proceeding  against  the  Trustees  was  heard  in 
Parhament.  Thomas  Stephens,  as  the  representative  of  a 
majority  of  the  inhabitants  of  the  colony,  charged  that  the 
affairs  of  Georgia  were  mismanaged  and  the  colony  misgov- 
erned. The  matter  was  regarded  as  of  such  importance  that 
a  public  hearing  was  had  before  the  House  of  Commons 
which  permitted  Stephens  to  speak  for  the  Georgians  and 
allowed  the  Trustees  to  be  heard  by  counsel.  They  selected 
William  Murray,  who  was  then  in  the  height  of  his  fame  as 
a  lawyer.  He  needed  to  put  forth  his  best  efforts,  for  the 
vote  was  exceedingly  close,  77  being  for,  and  88  against 
censuring  the  Trustees.  It  was,  however,  a  technical  if  not 
a  moral  victory,  and  the  Earl  of  Egmont  sardonically  enters 
in  his  journal  that  "Stephens  is  to  be  brought  before  the 

Clerk  complains  of  the  Trustees  for  Establishing  the  CoUony  of  Georgia  in  America 
being  in  Custody  of  the  Marshall  of  the  Marshaisea  of  Our  Lord  the  King  before 
the  King  himseii  for  that  Whereas  the  said  Trustees  for  Establishing  the  Colony 
of  Georgia  in  America  on  the  first  day  of  May  in  the  year  of  Our  Lord  One  thou- 
sand seven  hundred  and  Forty  four  at  London  aforesaid  in  the  Parish  of  Saint 
Marys  Arches  in  the  Ward  of  Cheap  were  indebted  to  the  said  William  in  the 
sum  Eight  hundred  pounds  of  lawfull  money  of  Great  Britain  for  divers  religious 
and  Ecclesiastical  OfHces  in  the  Colony  of  Georgia  by  him  the  said  William  at  the 
special  Instance  and  request  of  the  said  Trustees  for  Establishing  the  Colony 
of  Georgia  in  America  before  that  time  done  and  performed  And  being  so  Indebted 
the  said  Trustees  for  Establishing  the  Colony  of  Georgia  in  America  in  Consider- 
acon  thereof  afterwards  to  wit  the  same  day  and  year  last  mentioned  at  London 
aforesaid  in  the  Parish  and  Ward  aforesaid  took  upon  themselves  and  then  and 
there  faithfully  promised  that  they  would  well  and  truly  content  and  pay  the  said 
William  the  said  sum  of  Eight  hundred  pounds  when  ever  afterwards  they  should  be 
thereunto  requii^d  Yet  nevertheless  the  said  Trustees  for  Establishing  the  Colony  of 
Georgia  in  America  their  several  promises  and  undertakings  to  the  said  William  in 
Form  aforesaid  made  have  in  no  wise  regarded  but  contrived  and  fraudulently 
Intended  him  the  said  William  in  this  respect  craftily  and  cunningly  to  deceive 
and  defraud  of  the  several  sums  aforesaid  have  not  paid  the  same  or  any  part  or 
parcell  thereof  to  the  said  William  Although  They  the  said  Trustees  for  Establish- 
ing the  Colony  of  Georgia  in  America  have  Been  by  the  said  William  afterwards 
to  wit  the  same  Day  and  year  last  mentioned  and  often  afterwards  at  London 
aforesaid  in  the  Parish  and  Ward  aforesaid  requested  so  to  do  But  to  pay  or 
anywise  content  the  said  William  for  the  same  They  the  said  Trustees  for  Estab- 
lishing the  Colony  of  Georgia  in  America  have  hitherto  altogether  refused  and 
still  do  refuse  so  to  do  whereby  the  said  William  is  Damnifyed  to  the  value  of 
one  Thousand  pounds  and  Therefore  he  brings  his  suit  &c."  (The  other  common 
counts   follow,  but  are  omitted   here.) 

"AxD  the  said  Trustees  for  Establishing  the  Colony  of  Georgia  in  America  by 
Edward  Benton  their  Attorney  come  and  Defend  the  Force  In.iury  and  Damages 
and  whatsoever  else  they  oueht  to  Defend  when  and  where  the  Court  will  consider 
thereof  and  say  that  they  did  not  undertake  in  such  manner  and  Form  as  the  said 
William  above  complains  against  them  And  of  this  they  putt  themselves  upon 
their  country  and  the  said  William  Does  the  Like  Therefore  lett  there  Come  a 
.Jury  thereof  before  Our  Sovereisn  Lord  the  King  at  Westminster  on  Monday 
next  after  the  Morrow  of  the  Ascension  of  Our  Lord  and  who  are  in  no  wise 
related  either  to  the  said  William  or  to  the  said  Trustees  for  Establishing  the 
Colony  of  Georgia  in  America  to  recognize  and  make  a  .Jury  of  the  Country  between 
the  said  Parties  Because  as  well  the  said  William  as  the  said  Trustees  for  Estab- 
lishine  the  Colony  of  Georgia  in  America  between  whom  is  the  matter  in  variance 
have  thereof  submitted  themselves  to  the  .Jury  the  same  Day  is  given  to  the  said 
parties    here.'" 
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House  to-morrow  on  his  marrow-bones  and  reprimanded 
from  the  chair,"  and  on  June  30,  1742,  he  enters  (5  C.  R. 
640),  "This  day  Thomas  Stephens  was  according  to  order, 
brought  to  the  Bar,  where  on  his  knees,  the  Speaker  severely 
reprimanded  him  and  it  is  ordered  he  be  discharged,  paying 
his  fee." 

But  the  last,  and,  historically  speaking,  the  most  inter- 
esting proceeding  against  the  Trustees  in  London  is  one  of 
much  more  modern  flavor.  It  grew  out  of  the  fact  that 
Georgia  had  passed  an  Act  making  it  unlawful  for  Carolin- 
ians to  trade  with  Indians  west  of  Savannah  without  license. 
Carolina  attacked  the  act  as  void.  There  was  a  hearing  be- 
fore the  Board  of  Trade  and  Plantations,  the  predecessor 
of  the  modern  Privy  Council  on  an  application  for  an  order 
in  the  nature  of  an  injunction  to  prohibit  the  enforcement 
of  the  Georgia  statute.  Georgia  was  again  represented  by 
Murray  and  also  by  Attorney  General  Ryder.  He  had  pre- 
viously given  an  opinion*  that  a  Carolina  statute  requiring 
Virginians  to  get  a  license  to  trade  with  Indians  vv'as  void 
as  denying  Virginians  the  right  of  an  Englishman  to  trade 
wherever  he  desired.     This  opinion  was  probably  quoted 

*"The  difficulties  imposed  upon  the  inhabitants  of  Virginia  will  amount  to 
a  total  prohibition  of  their  trade  .  .  .  since  every  Virginia  trader  will  be 
obliged  to  travel  near  five  hundred  miles  out  of  his  way,  in  order  to  obtain  a 
Carolina  license,  for  he  must  be  personally  present  in  Charleston  to  enter  into  bond 
ere  he  can  purchase  that  favor.      .      .      .      Chalmer's  Opinions.  594. 

Either  in  ignorance,  or  disregard  of  this  Opinion,  the  Georgia  Trustees  passed 
an  act  similar  to  this  old  Carolina  Statute  and  prohibited  all  persons  from  trading 
with  the  Indians  in  Georgia  unless  licensed  at  Savannah  on  payment  of  5£ 
per  annum.  At  that  time  the  Indian  trade  at  and  from  Augusta  was  very  ex- 
tensive, and  the  Carolinians  were  very  largely  interested  in  the  business.  The 
matter  was  referred  to  the  Board  of  Trade  and  Plantations,  which  requested  Ryder 
(afterwards  Chief  .Justice)  and  Strange  (Editor  of  Strange's  Report)  to  give  an 
Opinion  on  the  validity  of  the  Georgia  Statute.      It  was  as  follows  : 

To   the   Right  Hon.   the   Lords   Commissioners   for   Trade   and   Plantations. 

My  Lords :  We  have  considered  the  quaeries  sent  to  us  by  your  Lordships, 
in  Mr.  Popple's  letter  of  the  21st,  of  June  last,  the  first  of  which  is,  'whether  the 
act  of  the  trustees  of  Georgia,  or  of  any  assembly,  passed  in  the  colonies  abroad, 
and  confirmed  by  the  Crown,  can  grant  to  any  of  the  said  provinces  an  exclusive 
trade  with   the   Indians  dwelling  within   the   respective   provinces.' 

And,  as  to  that,  we  are  of  opinion  that  as  an  absolute  exclusive  trade  with  the 
Indians  would  be  destructive  of  that  general  right  of  trading  which  all  his  Majesty's 
subjects  are  entitled  to ;  and.  therefore,  repugnant  to  the  laws  of  Great  Britain, 
no  act  of  the  trustees  of  Georgia,  or  of  any  assembly  passed  in  the  colonies  abroad, 
confirmed  by  the  Crown,  can  grant  to  any  of  the  said  provinces,  an  exclusive  trade 
with  the  Indians  dwelling  within  the  respective  provinces,  though  the  method  of 
trading  within  each  respective  province  may  be  regulated  by  the  laws  thereof. 

And  as  to  the  second  qx^aere,  which  is,  whether  the  act  above  mentioned 
excludes  all  persons  whatsoever,  whether  inhabitants  of  Georgia,  or  not,  from 
trading  with  the  Indians  settled  within  the  bounds  of  the  province  of  Georgia, 
as  described  by  the  Charter,  except  such  as  shall  take  out  licenses  according  to 
the  direction  of  the  said  act :  that  act  and  the  reason  of  it,  extending  to  all  per- 


13 

against  Ryder  and  must  have  stampeded  the  Georgia  law- 
yers, including  Murray.  At  any  rate,  Mr.  Wesley,  who  was 
present  as  a  witness  in  the  case,  entered  it  in  his  journal. 
"Till  twelve  o'clock,  the  Carolina  side  was  heard.  Then  our 
counsel  (confused  enough)  was  heard  for  Georgia.  .  .  . 
Murray  made  our  defence,  but  so  little  to  Mr.  Oglethorpe's 
satisfaction  that  ]ie  started  up  mid  ran  out."  Wright's  Life 
of  Oglethorpe,  172. 

This  ought  to  be  some  comfort  to  other  lawyers  to  think 
that  even  Murray,  the  greatest  lawyer  of  his  day,  could  not 
always  please  his  clients,  nor  alwaj^s  win  his  causes,  for  the 
judgment  was  in  effect  against  Georgia.  But  the  case  is  of 
three-fold  interest — furnishing  as  it  does  an  instance  of  a 
suit  by  one  Colony  against  another  before  the  Privy  Council, 
where  Colonial  statutes,  approved  by  the  King,  were  nul- 
lified, because  interfering  with  Inter-colonial — or  what  we 
would  call — Interstate  Commerce.  When  we  remember  that 
the  Indian  Trader  was  the  Drummer  of  that  day,  the  case, 
on  its  face  and  in  its  results,  was  almost  identical  with  that 
in  Robbins  v.  Shelby  Co.,  120  U.  S.  489,  where  it  was  held 
that  a  license  could  not  be  imposed  on  traveling  salesmen 
doing  a  purely  interstate  business. 

But  we  must  return  to  our  mutton.  For,  with  all  our 
winnowings  and  search  through  the  records,  we  have  not 

SONS  WHATSOEVER^  and  such  taking  out  of  licenses  being  no  more  than  a  proper 
regulation   of   the   trade   within   the   said   province. 

July,   28.    17.37.      D.    Ryder;    J.   Strange.    (Chalmers'   Opinions   591-592.) 

Evidently  the  Trustees  of  Georgia  insisted  that  this  opinion  was  substan- 
tially in  their  favor,  and  Carolina  retorted  by  passing  an  Act  to  indemnify  any 
of  her  citizens  who  traded  with  the  Indians  in  violation  of  the  Georgia  Statute. 
At  the  same  time,  Carolina  instituted  proceedings  before  the  Board  of  Trade  and 
Plantations  for  an  Order  declaring  this  Georgia  Statute  to  be  void. 

Thereupon  the  Trustees  of  Georgia  employed  Fernando  Paris  as  Solicitor  to 
file  a  Cross  Petition  to  have  the  Carolina  Indemnifying  Statute  declared  void. 
They  retained  Mr.  Solicitor  General  Ryder  (afterwards  Attorney  General  and 
Chief  .Justice)  :  Mr.  Murray  (afterwards  Lord  Mansfield)  :  Mr.  Charles  Clark,  of 
Lincoln's  Inn,  and  Mr.  Tavlor  White.  3  C.  R.  168,  190;  5  C.  R.  39,  68  ;  1  C.  R. 
285,    300,    301,    331.      3    C.    R.    384,    393. 

The  Board  of  Trade  and  Plantations  evidently  considered  that  the  Statutes  of 
both  Provinces  were  void.  But,  because  the  boundary  of  Georgia  extended  to  the 
head  waters  of  the  Savannah,  which  had  not  then  been  located,  a  sort  of  com- 
promise decree  was  entered  directing  that  until  the  Provinces  settled  the  line 
Traders  from  each  might  buy  and  sell  in  the  other.  It  was  further  ordered  that 
the  Georgia  'Commissioner  and  all  others  concerned  do  forbear  as  they  have 
hitherto  done,  as  it  is  alleged,  to  levy  the  sum  of  5  £  or  any  part  thereof  upon 
any  of  the  Carolina  Indian  Traders  by  virtue  of  an  Act  passed  by  you,  entitled 
An   Act   for   maintaining   Peace   with   the   Indians.'      5   C.    R.    55.  " 
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found  the  answer  to  the  question  as  to  who  was  the  first 
lawyer  in  Georgia.  We  have  learned  that  the  Trustees  in 
their  litigation  in  England  had  the  ablest  and  most  cele- 
brated lawyers  in  the  world  for  themselves,  but  though 
claiming  the  right  to  admit  persons  to  the  Bar  never  author- 
ized anyone  to  practice  in  the  courts  of  Georgia,  This  con- 
tinued to  be  the  case  during  the  twenty  years  for  which 
the  charter  had  been  granted.  When  it  expired  they  made 
a  quit-claim  to  all  the  vast  territory  between  the  Savannah 
and  Mississippi,  "defaced  the  seal,"  and  Georgia  was  a  Col- 
ony under  the  general  jurisdiction  of  the  King. 

England's  experience  with  granting  charters  to  American 
Colonies  had  not  been  satisfactory,  and  it  had  been  decided 
that  no  others  would  be  issued.  When,  therefore,  the  new 
order  was  to  be  established  in  Georgia  the  King  appoint3d 
Reynolds  governor  and  gave  him  a  Commission  which  in 
some  sense  served  as  a  charter,  for  it  imposed  on  him  the 
duty  of  calling  a  Legislative  Assembly  and  conferred  upon 
him  authority  to  constitute  courts  and  define  their  powers. 
Stokes'  "Constitution  of  British  Colonies  in  America,"  115, 
119,  121.  The  minutes  show  that  on  November  8,  1754  (7 
C.  R.  28),  "the  Governor  read  to  the  council  the  King's 
instructions  for  erecting  courts  of  judicature.  But  as  the 
board  had  been  informed  that  William  Clifton,  Esquire,  ap- 
pointed Attorney  General  for  this  Province,  was  daily  ex- 
pected here,  they  thought  it  proper  to  postpone  further  con- 
sideration of  so  weighty  a  matter  until  the  arrival  of  the  At- 
torney General."  When  he  reached  Savannah  he  was  asked 
to  prepare  a  plan  for  constituting  courts.  On  Dec.  12,  1754 
(7  C.  R.  33,  38,  43) ,  he  presented  a  report  which  was  adopted 
and  is  the  very  germ  of  our  Judicial  system.  It  provided  for 
the  erection  of  a  "General  Court  with  like  power  and  author- 
ity as  is  used  and  exercised  by  the  respective  courts  of  Kings' 
Bench,  Common  Pleas  and  Exchequer  in  England"  and  for  a 
separate  court  of  Chancery  to  be  held  before  the  Governor 
and  Council  for  determming  all  matters  of  equity.  Instead 
of  a  belittling  title  like  that  of  Bailiff  which  had  handicapped 
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the  Town  Court  of  Savannah,  this  Commission  went  to  the 
other  extreme  and  called  them  Barons,  it  being  provided  that 
"for  any  crime   (except  Treason  or  Felony)   every  citizen 
should  have  free  liberty  to  petition  the  Chief  Baron,  or  any 
one  of  the  Judges  of  the  Common  Pleas,  for  a  writ  of  Jiabeas 
corpus.     .     .     .     And  in  case  the  Baron  shall  refuse  to  grant 
the  Writ,  the  said  Baron  or  Judge  shall  incur  the  forfeiture 
of  his  place."    (7   C.  R.   29.)    All  of  the  unfinished  busi- 
(^ness  in  the  town  court  was  transferred  to  this  court    (13 
yC.   R.    126),   which   seems   to   have   had   no   very   definite 
J  title,  for  it    was    referred    to    as    General    Court;    Court 
/    of  Oyer  and  Terminer ;  Court  of  General  Sessions ;  Supreme 
/    Court;  and  Circuit  Court.     14  C.  R.  528;  15  C.  R.  235;  15 
\C.  R.  365.    To  preserve  form  and  dignity,  the  Board  ordered 
that  "the  Rules  and  Practices  of  the  Courts  of  Westminister 
Hall  shall  be  as  strictly  followed  as  heretofore  as  circum- 
stances will  admit."   7  C.  R.  53.     Stokes'  British  Constitu- 
tion in  America,  131. 

All  this  was  the  result  of  the  work  of  William  Cliftoa, 
Attorney  General  of  the  Province,  the  first  lawyer  authorized 
to  practice  in  Georgia.  You  may  be  interested  to  know  some- 
thing of  one  whose  name  stands  at  the  head  of  our  Roll.  He 
was  a  student  of  Gray's  Inn,  and  on  the  list  of  those  admitted 
to  the  Society  appears  this  entry: 

"February  8,  1721.  William  Clifton,  son  of  Gervasse 
Clifton,  of  Notts,  Baronett." 

He  must  have  been  about  55  years  of  age  when  he  came 
to  Georgia  and  was  a  faithful  oflficer,  remaining  in  the  Prov- 
ince and  attending  to  his  duties  in  person,  instead  of  fol- 
lowing the  then  usual  course  of  appointing  a  deputy  and 
dividing  the  fees.  He,  had  a  short  leave  of  absence  in  1758, 
during  which  time  Thomas  Burrington,  Esquire,  acted  as 
Attorney  General  pro  teyn.  (7  C.  R.  826).  On  returning  to 
Georgia,  Clifton  resumed  his  duties,  and  evidently  gave 
great  satisfaction.  For  when  in  1764  he  was  appointed 
Chief  Justice  of  Florida,  then  in  control  of  the  British,  the 
Commons  House  of  Assembly  of  the  Province  of  Georgia 
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(14  C.  R.  147)— "Resolved,  That  the  thanks  of  this  House 
be  given  to  the  Honorable  William  Clifton,  Esquire,  late 
Attorney  General  of  this  Province  and  now  Chief  Justice 
of  West  Florida,  for  his  upright  conduct  in  his  office  as  well 
as  in  all  other  public  employments  and  that  the  Speaker  do 
signify  the  same  to  him  by  a  letter," 

This  is  a  fountain  m  the  desert — the  solitary  word  of 
praise  to  be  discovered  in  these  dry-as-dust  volumes.  It 
multiplies  the  force  of  the  compliment  and  makes  us  feel 
that  we  have  reason  to  be  proud  of  the  first  lawyer  on  our 
long  and  lengthening  Court  Roll. 

For  several  years  after  his  arrival  in  Georgia,  Attorney 
General  Clifton  had  refrained  from  qualifying  as  a  member 
of  the  Council,  but  In  1757  he  decided  to  assume  the  duties 
of  that  office  and  thereupon  (7  C.  R.  591,  592)  submitted  a 
memorial  to  the  Governor  and  Council  in  which  he  expressed 
a  desire  to  be  admitted  to  the  Board,  explaining  that  "on 
his  arrival  in  the  Province,  finding  a  multiplicity  of  busi- 
ness arising  from  the  appointing  and  establishing  courts  of 
judicature,  and  settling  the  practice  thereof  and  otherwise 
(there  being  at  that  time  but  one  other  of  the  Profession  in 
the  Province) ,  he  did  therefore  decline  taking  his  seat  at  the 
Board." 

Who  that  "other  of  the  profession"  was  we  do  not  know. 
Nor  can  we  tell  whether  he  had  settled  in  the  Province  prior 
to  1754  or  came  over  with  Governor  Reynolds.  At  any  rate 
he  could  not  have  been  admitted  to  the  Bar  in  Georgia,  for 
it  was  not  until  1754  that  the  Georgia  Courts  admitted  at- 
torneys to  practice.  In  that  year  this  power  was  ex- 
ercised, as  we  learn  from  the  fact  that  in  the  list  of  fees 
payable  to  the  Chief  Justice  appears  this  entry:  "For  ad- 
mitting every  lawyer  to  practice,  2£," — the  fee  bill  also  fixes 
the  cost  payable  to  Proctors,  Solicitors  in  Chancery,  and  At- 
torneys of  the  Common  Pleas.  The  colony  was  prosperous, 
and  attorneys  were  sufficiently  numerous  in  Savannah  in 
1759  to  be  referred  to  as  "the  Bar."*  8  C.  R.  736,  751. 

*The  names  of  Thomas   Burrington,   Charles   Watson,   William  Handley,   William 
Woodruff,    William    Ewing,    John    Lucena,    Alexander    Wyley,    Grey    Elliott,    James 
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We  do  not  know  what  were  the  terms  of  their  admission 
in  Georgia,  but  the  Enghsh  courts  were  authorized  by  act 
of  1729  (2  Geo.  II,  Chap.  23)  to  admit  attorneys  who  had 
read  5  years. 

Barristers,  however,  were  called  to  the  Bar  by  the  Inns  of 
Court  much  as  the  graduates  of  the  University  Law  School 
without  examination  in  court.  Three  of  the  four  Colonial 
Governors  attended  these  institutions.  William  Stephens 
was  a  student  of  the  Middle  Temple  and  had  occasion  to  use 
his  legal  training  when  he  was  made  President  of  the  Col- 
ony and  presided  in  land  cases  and  on  appeals  from  the 
Town  Court  of  Savannah.  Governor  Ellis  read  at  Temple 
Court,  and  Sir  James  Wright,  a  son  of  the  Chief  Justice  of 
South  Carolina,  had  also  read  at  one  of  the  Inns  of  Court. 
Both,  therefore,  had  a  training  which  was  valuable  when 
they  sat  in  the  Court  of  Chancery  or  presided  on  appeals 
from  the  General  Court.  Besides  these  three  Governors  of 
Georgia  and  Clinton,  who  had  read  at  Gray's  Inn,  there 
were  also,  no  doubt,  a  number  of  lawyers  in  the  Colony  who 
had  been  students  at  these  seats  of  legal  learning.  William 
Simpson  was  a  student  (1777)  at  the  Middle  Temple,  and 
James  Robertson,  Attorney  General  under  the  British  in 
1778,  was  a  student  of  the  Inner  Temple.  William  Hous- 
ton, a  son  of  Sir  Patrick  Houston,  of  Georgia,  was  admitted 
as  a  student  of  the  Inner  Temple  just  before  the  Revolu- 

Box,  appear  as  attorneys  in  proceedings  before  tlie  Governor  and  Council.  The 
Colonial  Records  show  that  money  was  occasionally  paid  out  by  the  colony  for 
legal  service  :  and  the  names  of  the  colonial  attorney  generals :  Charles  Pryce. 
William  Graeme,  and  James  Hume  are  thus  preserved  in  the  Appropriation  Bills 
like  flies  in  amber. 

Charles   Pryce,   Atfy.    Gen. — his   account    (176S)    7:7:6: 

To  the  Estate  of  William  Graeme,  late  Atfy.  Gen.  for  prosecuting  felons,  etc., 
per   account   to   Dec.    Ses.    1769,    inclusive,    as   allowed,    4  :4  :9  : 

To  .James  Hume,   Att'y  Gen.,  for  prosecuting  felons,   &c.,   138£. 

William  Simpson,  C.  J.  :  Charles  Pryce,  Atty.  Gen.  :  Anthony  Stokes,  C.  J.  : 
James  Hume,  Atty.:  Thomas-  Ross,  Sol.  in  Chancery;  L.  Claiborne,  Atty.  at 
Law  :  William  Graeme,  Atty.  Gen.  Advo.  Gen.  ;  John  Houston,  Sol.  in  the  Ct.  of 
Chanc.  ;  James  Robertson,  Sol.  in  Chanc.  ;  Robert  Hamilton,  Sol.  in  Chanc. 
(Augusta)  are  named  in  White's  Historical  Collections,  to  which  can  be  added 
as  admitted  before  1790,  William  Stephens,  James  Stuart.  John  Wereat,  Richard 
Howley.  George  Walker.  John  Young  Xoel,  Elihu  Lyman.  John  Tatnal.  Abra- 
ham  .Jones.   Abraham   Baldwin.   James   Jackson.   Thomas   Gibbons. 

The    Attorney    Generals,    were    John     Milledge.    Samuel    Stith,    George    Walton. 

To  this  list  of  regular  attorneys  we  might  add  the  name  ofl  Benjamin  Franklin, 
who  during  the  controversy  over  the  Stamp  Act  and  afterwards,  was  repeatedly 
elected  by  the  Commons  House  of  Assembly  "to  adUicit  the  affairs  of  this  province 
in  Great  Britain."  He  was  paid  a  salary  of  £100  and  as  an  expression  of  the 
appreciation  of  his  services  the  State  afterwards  made  him  a  grant  to  the  land  to 
which   he   refers   in    his   will. 
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tion,  as  appears  from  a  copy  of  his  admission  obtained 
through  the  courtesy  of  the  officers  of  that  ancient  and 
honorable  Society.  It  may  be  here  appropriately  copied  as 
an  example  of  the  formality  with  which  such  matters  were 
attended  to,  and  as  showing  that  Americans  were  reading 
law  in  England  as  late  as  July,  1776 : 

''Gulielmus  Houston  filius  Junior  Patricium  Houston  de 
Provencia  Georgia  Baronetta  defuncti  generaliter  admissus 
est  in  Societatum  istius  communitatis  in  consideratione 
trium  librarum  sex  solidorum  &  octo  denariorum  permani- 
bus  solut  proma  die  Juli  Anno  Domi  1776.°" 

We  have  thus  answered  the  question  as  to  who  was  the 
first  lawyer,  and  furnished  a  fairly  complete  list  of  the  Bar 
from  William  Clifton  in  1754 — to  the  breaking  out  of  the 
Revolution  in  1776.  This,  however,  has  put  the  cart  before 
the  horse,  and  we  must  now  return  to  say  something  about 
the  Bench. 

On  the  adoption  of  Clifton's  Report  in  1754  Noble  Jones 
and  Jonathan  Bryan  were  appointed  judges  "during  pleas- 
ure." (See  Stokes'  British  Constitution  in  America  (259), 
where  their  commission  is  set  out  in  full.)  They  were  evi- 
dently expected  to  hold  office  until  the  King  named  a  Chief 
Justice  for  the  Province. 

His  salary  of  500£  was  paid  by  Parliament,  and,  accord- 
ing to  the  custom  of  the  time,  there  were  also  costs  and 
fees  which  sometimes  amounted  to  as  much  again.  This 
1,000£  was,  considering  the  difference  in  purchasing  power, 
equivalent  to  at  least  $10,000  in  the  present  money;  and 
as  the  custom  was  to  fill  the  place  with  an  English  Barris- 
ter, the  King— Miller  (2  Bench  &  Bar  97),  says  Gov.  Ellis 
— appointed  William  Grover,  a  graduate  of  Pembroke  Col- 
lege, Oxford,  and  a  Barrister  of  the  Inner  Temple,  London. 
Following  the  example  of  Campbell  in  his  Lives  of  the  Chief 
Justices  of  England,  we  may  begin  what  little  we  have  to 
say  about  the  first  Chief  Justice  of  Georgia  by  copying  the 
entry  of  his  admission  to  the  Bar : 
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"Gillielmus  Grover  Generosus  filius  et  heres  Georgii 
Grover  nuper  de  Reading  in  Comitatu  Berks  Generosi  de- 
functi  generaliter  admissus  est  in  Societatum  istius  Comi- 
t!atu  in  Consideratione  trium  librarum  sex  solidorum  er  octo 
denariorum  premanibus  solutorum  tricissimo  primo  die 
Octobris  Anna  Domini  1738.  Called  to  the  Bar  12  June, 
1741."  He  remained  in  office  until  1762,  when  charges  were 
made  against  him  because  of  his  arbitrary  and  partial 
conduct.  The  Bar  recommended  that  he  should  be  sus- 
pended by  the  Governor  and  Council  until  the  King's  pleas- 
ure could  be  known.  There  was  a  hearing  and  an  order  of 
suspension.  Grover  replied  in  verse — which  was  voted  a 
scandalous  attack  on  Governor  Wright, — and  left  the 
colony.     2  Jones'  Hist,  of  Ga.,  54. 

He  was  succeeded  by  William  Simpson,  appointed  Chief 
Justice  December  15,  1766.  9  C.  R.  428.  But  the  only 
other  allusion  to  him  is  that  when  his  son,  Wijliam  Simpson^ 
was  admitted  a  student  at  Inner  Temple  (1777)  he  was 
referred  to  as  the  son  of  Wm.  Simpson,  late  Chief  Justice 
of  Georgia. 

And  this  brings  us  to  the  next  Chief  Justice,  who  is 
merely  mentioned  in  the  histories  as  having  held  the  office, 
but  about  whom  nothing  has  been  written.  I  doubt  if  you 
ever  heard  his  name,  which  we  may  give,  as  he  does  on  the 
title  page  of  one  of  his  works : 

s^nthony  Stokes ;  of  the  Inner  Temple,  London ;  Barris- 
ter aFLaw;  and  His  Majesty's  Chief  Justice,  and  one  of  his 
Council  in  Georgia." 

His  character  as  a  judge,  his  position  as  an  author,  and 
his  influence  in  the  early  development  of  our  colonial  law, 
justify  more  than  a  passing  allusion.  He  was  admitted 
a  student  of  Gray's  Inn,  Jan.  27,  1758,  being  described  as 
"Anthony  Stokes,  of  the  Parish  of  St.  Andrews,  Holborn, 
Gentleman."  He  was  subsequently  transferred  to  the  In- 
ner Temple,  and  from  his  Narrative  we  learn  that  "he 
was  called  to  the  Bar  on  May  9,  1760,  and  for  some  time 
went  the  Oxford  Circuit,  and    afterwards    attended    the 
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Welsh  Sessions.  He  subsequently  practiced  in  West  Indies. 
On  March  23rd,  1769,  his  Majesty  was  graciously  pleased 
to  appoint  Mr.  Stokes  Chief  Justice  of  Georgia,  but  as  it 
was  some  time  before  the  sign  manual  reached  him  he  did 
not  leave  St.  Christopher's  until  the  28th  day  of  July,  1769, 
and  on  the  26th  of  August  following  he  arrived  at  Sun- 
bury,  a  southern  port  in  Georgia,  some  distance  from  the 
Metropolis.  He  therefore  did  not  reach  Savannah  until 
some  days  after  his  arrival  and  was  not  sworn  into  office 
until  the  first  of  September,  1769." 

As  you  will  see,  he  was  a  barrister,  a  practicing  lawyer 
and,  the  records  show,  a  man  of  integrity,  courage  and 
ability.  He  was  our  first  legal  author  and  published  a 
pamphlet : — 

"Directions  for  the  oflficers  of  His  Majesty's  General 
Court  and  session  of  Oyer  and  Terminer  and  general  Gaol 
Delivery  of  the  Province  of  Georgia.  Compiled  by  the 
Chief  Justice,  Savannah,  1771,  4  to  24  p."  It  was  formerly 
included  in  one  of  our  law  catalogues,  but  has  been  lost. 
Stokes  also  published  (1792)  a  book  on  "The  Government 
of  Other  Countries  Compared  to  that  of  Great  Britain," 

After  his  return  to  England  he  wrote 

A 

NARRATIVE 

of    the 

OFFICIAL    CONDUCT 

of  * 

ANTHONY    STOKES 

of    the 

Inner    Temple,    LONDON 

BARRISTER    at    LAW; 

His    Majesty's    CHIEF    JUSTICE,    and   one   of   his 

COUNCIL   OF   GEORGIA  ; 

and    of    tlip 

DANGERS    and    DISTRESSES 

He  underwent   in  the  Cause  of  Government 

Some   Copies   of  which   are   printed   for  the   Information   of 

his   Friends. 

London,    1784. 

It  is  a  very  rare  book,  only  two  copies  being  in  this 
country,  one  in  Mr.  DeRenne's  wonderful  library  at 
Wormsloe,  and  one  in  the  Congressional  Library  at  Wash- 
ington. It  gives  the  British  view  of  the  situation  in  Geor- 
gia, and  also  many  side  lights  on  legal  affairs  during  the 
exciting  years  between  the  Stamp  Act  and  the  Revolution. 
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While  he  was  presiding-  at  Savannah,  the  Georgia  Pro- 
vincial Congress  prohibited  attorneys  from  proceeding  in 
any  civil  action  and  Stokes  announced  that  "if  any  lawyer 
should  delay  his  client's  cause  under  pretense  of  the  said 
Resolution  the  Court  would  strike  such  attorney  off  the 
roll."  This  brought  on  a  conflict  of  authority,  in  which  the 
Congress  threatened  to  take  action  against  Stokes  if  he 
enforced  the  rule,  to  which,  however,  he  adhered  and 
ordered  his  decision  to  be  published  in  the  paper.  (But  see 
—  (79). 

The  Narrative  contains  copies  of  several  of  Stoke's 
charges  to  the  Grand  Jury.  One  of  them  defining  Treason, 
under  the  Statute  of  25  Edw.  Ill,  Chap.  II,  reads  like  a 
page  from  Howell's  State  Trials.  But  we  go  from  the 
great  to  the  small,  and  alongside  of  the  subject  of  Treason 
is  an  account  of  a  controversy  with  the  Bar  over  a  Rule  that 
"if  an  Attorney  be  absent  when  his  case  was  called,  he 
should  not  be  reddy  until  he  paid  20s.  to  the  use  of  the  poor 
of  the  Parish,  and  as  some  of  the  gentlemen  of  the  Bar 
doubted  the  Court's  authority  to  make  such  a  rule,  he  pro- 
duced a  similar  Rule  of  the  King's  Bench  in  England, 
whereupon  the  Counsel  were  of  the  opinion  that  the  pre- 
cedent produced  justified  the  rule."    12  C.  R.  331,  345. 

Just  before  the  Revolutionary  War,  the  Attorney  Gen- 
eral of  the  Province  applied  for  Writs  of  Assistants. 
Stokes  was  in  favor  of  granting  the  writ  but  was  over- 
ruled by  the  Assistant  Justices,  and  as  the  decisions  in  that 
matter  are  the  only  judicial  records  of  that  period  extant 
they  are  set  out  at  length.* 

♦Georgia.  In    the    General    Court. 

January,  Friday  ITtli,   1772. 

Mr.  Attorney  General,  on  the  behalf  of  the  Commis.^ioners  of  the  Customs  in 
the  British  Colonies  in  America,  applied  to  the  Court  for  writs  of  Assistants  :  and 
on  reading  the  acts  of  Parliament  on  the  12th  and  14th  of  Charles  the  Second,  and 
also  the  statute  of  7th  George  III,  respecting  such  writs  of  Assistants  ;  their  honors 
the  three  Assistant  Judges  were  of  opinion,  that  notwithstanding  they  would  at 
times  give  their  utmost  assistance  in  discouraging  frauds  in  his  Majesty's  Customs, 
yet  apprehending  there  was  not  an  immediate  occasion  for  such  writs  ;  which  when 
there  was,  they  would  be  ready  to  grant  them ;  and  his  honor  the  Chief  Justice 
was  of  opinion,  that  as  such  writs  were  usually  granted  by  the  Court  of  Exchequer 
in  England  without  affidavit  being  first  made,  and  as  the  act  of  the  7th  of  George 
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Stokes  was  several  times  arretted  by  the  Americans 
and  at  last  obtained  permission  to  leave  the  State  with 
his  family,  bearing  with  him  a  letter  signed  by  Wereat, 
who  himself  subsequently  held  the  office  of  Chief  Justice  of 
the  State.*  It  was  indorsed  by  Gov.  Bulloch  and  acted  as  a 
"safe  conduct." 

Upon  the  recapture  of  Savannah  by  the  British,  Stokes 
returned  with  Governor  Wright  and  again  opened  court 
and  there  are  numerous  entries  in  the  Narrative  relating 
to  legal  matters  during  that  period.  In  the  siege  of  Sa- 
vannah, in  1779,  by  the  French  under  Count  D'Estaigne  a 
shell  destroyed  Stokes'  house,  killed  three  and  seriously 
wounded  three  other  of  his  slaves.  When  the  city  was 
captured  he  escaped  and  returned  to  England  (see  letter 
to  him  from  Joseph  Clay,  8  Ga.  Hist.  Soc.  254),  where  his 
salary  of  500£  was  paid  for  a  year  or  two  and  then  he 
wrote  his  most  celebrated  book,  "Constitution  of  the  British 
Colonies  in  America."  The  work  has  been  cited  in  New 
Jersey  v.  Merchants'  Bank,  6  How.  405 ;  War-ring  v.  Clarke, 

III,  directs  the  Supreme  Courts  in  America  to  grant  such  wrtts  on  application  to 
them  for  that  purpose :  he  therefore  apprehended  that  the  Court  had  no  dis- 
cretionary power  to  refuse.      10  C.   R.   946;   11   C.    R.   31,   147. 

Georgia,   ff.  In   the   General   Court. 

At  an  adjournment  day  of  April  Court,  holden  at  Savannah  in  the  said  Province, 
on  Monday  the  3d  day  of  May,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  seventy  three,  in  the  thirteenth  year  of  his  Majesty's  reign. 

Present, 

The  Chief  Justice,   Mr.   Justice  Jones,   and   Mr.    Justice   Butler. 

Mr.  Attorney  General  on  behalf  of  the  Commissioners  of  the  Customs  in  the 
British  Colonies  in  America,  applied  to  the  Court  for  writs  of  Assistants  to  be 
granted  to  the  Officers  of  the  Customs  for  the  ports  of  Savannah  and  Sunburry  : 
there  honors  the  Judges  were  of  opinion  as  follows  ;  viz.  his  honor  Mr.  Justice 
Butler,  that  as  he  apprehended  there  was  not  an  occasion  for  them  at  present,  he 
was  of  opinion  that  the  same  should  not  be  granted,  nor  until'  there  was  a  neces- 
sity for  them  ;  Mr.  Justice  Jones  alleged,  that  as  he  had  not  come  prepared  in  the 
matter,  not  being  apprized  of  such  intended  application,  could  not  give  any 
opinion  thereupon  ;  and  his  honor  the  Chief  Justice  was  of  opinion,  that  the  said 
writs  of  Assistants   should  be  granted. 

*I  am  sorry  that  this  Province  is  deprived  of  so  upright  a  magistrate  as  our  late 
Chief  Justice  and  sincerely  wish  you  health,  peace  and  freedom  ;  for  the  last  of 
which  America  is  contending  and  will  contend  at  every  hazard.  I  am,  sir,  your 
most  Humble  servant,  ' 

John  Wereat. 

To  the  Honorable  Anthony  Stokes,  Esquire,  on  board  the  ship  Unity  at  Cockspur : 
Permit   this  packet  to  pass. 

Archibald  Bulloch. 
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5  How.  454,  and  by  books  dealing  with  the  organization 
and  jurisdiction  of  Admirality  Courts  in  America.  See 
Carson's  History  of  Supreme  Court  of  the  United  States,  31. 

Stokes's  Work  contains  a  valuable  Chapter  on  the  organ- 
ization and  practice  of  the  courts  of  Georgia  both  before 
and  after  the  Revolution,  and  with  that  curious  mixture  of 
the  unimportant  with  the  important  he  gives  (p.  190)  the 
"Rules  of  Precedency  for  the  settlement  of  the  precedency 
of  men  and  women  in  America."  And  strange  as  it  may 
now  appear,  a  branch  of  that  subject  found  its  way  into 
the  first  Constitution  of  Georgia,  which  provided  that  the 
Governor  should  be  "stiled  Honorable"  and  when  a  Com- 
mittee from  the  Council  carried  to  the  House  an  Amend- 
ment proposed  to  any  Bill  they  should  submit  it  "sitting 
and  covered,  the  whole  House  at  the  time,  except  the 
Speaker,  uncovered."  (Const,  of  1777,  §§  2  and  28;  Wat- 
kins'  Digest,  8,  12.) 

When  Stokes  left  Georgia,  John  Glen  was  elected  first 
Chief  Justice  of  the  State,  with  a  salary  of  300£.  But  as 
all  of  the  Court  records  have  been  lost  there  is  nothing  in 
Georgia  relating  to  his  administration  of  the  office.  I  have 
secured,  however,  a  copy  of  the  record  in  John  White  vs. 
Peter  Knight,  tried  by  "The  Honorable  John  Glen,  Esquire, 
Judge  of  the  Court  of  Admiralty  of  the  State  of  Georgia," 
which  is  probably  the  oldest  complete  record  of  a  judicial 
proceeding  in  the  State.  The  case  grew  out  of  the  capture 
and  seizure  of  the  sloop  Polly,  and  involved  the  title  to  the 
boat  and  cargo.  The  finding  was  in  favor  of  the  libellant. 
The  case  was  appealed  to  the  Continental  Congress  and  was 
referred  to  a  Committee  consisting  of  James  Wilson,  John 
Adams,  Thomas  Burke.  They  affirmed  the  judgment.  Few 
of  us  realize  that  at  one  time  the  Superior  Court  of  this 
State  exercised  Admiralty  jurisdiction  and  that  appeals 
were  allowed  to  the  Continental  Congress.  But  that  case  is 
mentioned  in  books  discussing  the  facts  leading  up  to  the 
organization  of  the  Supreme  Court  of  the  United  States. 
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Glen  was  succeeded  by  Stephens,*  and  he  by  Wereat. 
When  his  term  expired  the  Legislature  not  only  elected  a 
man  who  was  not  a  candidate,  but  one  who  was  not  a 
citizen. 

In  August,  1782  (3  Rev.  Rec.  187),  it  was  "Resolved 
that  the  Governor  be  requested  to  write  to  the  Hon.  Aedanus 
Burke,  Esq.,  of  South  Carolina,  informing  him  that  this 
House  had  elected  him  to  the  office  of  Chief  Justice  of  this 
State  with  a  salary  of  500£  sterling."   3  Rev.  Rec.  187,  188. 

This  selection  of  a  non-resident  as  Chief  Justice  was  al- 
most as  unique  as  the  character  of  the  man  selected. 

From  Neal's  Bench  and  Bar  of  South  Carolina  and  an 
article  in  11  Green  Bag,  265,  it  appears  that  he  was  a  jolly 
and  versatile  emigre  who  had  been  educated  for  a  priest  at 
St.  Omer,  removed  to  Charleston,  where  he  was  admitted 
to  the  Bar  and  elected  a  judge,  entered  the  army  and  be- 
came a  major  in  the  Continental  Army,  and  after  peace 
was  declared,  resumed  his  judicial  office,  where  he  attained 
distinction  by  his  work  on  the  Bench  and  was  appointed  one 
of  the  Commissioners  to  revise  the  laws  of  Carolina.  There 
are  many  anecdotes  current  at  the  Bar  about  him.  To  illus- 
trate his  absent-mindedness,  it  is  said  that  the  Charleston 
Judges  left  their  judicial  gowns  with  the  janitress  who 
hung  them  in  a  wardrobe  in  which  was  sometimes  left  her 
own  belongings;  Burke,  coming  late  to  court  one  morning, 
hastily  opened  the  wardrobe,  putting  on  a  gown  as  he 
walked  to  the  Bench  and  then  astounded  his  Associates  and 
the  audience  with  the  exclamation,  'Tore  Gad,  I  believe 
I've  put  on  Dame  Porters'  Sunday  petticoat."    He  did  not 


*In  that  intermediate  period  between  the  repudiation  of  British  authority  and 
the  organization  of  the  new  Government,  the  exact  legal  status  of  Georgia  was  a 
matter  of  dispute.  It  was  sometimes  referred  to  as  a  Province  and  sometimes  as 
a  State,  and  there  was  a  doubt  as  to  whether  Indictments  should  still  run  in 
the  name  of  the  King,  as  under  the  Trustees,  the  question  had  been  whether 
Bail    Bonds   should   be   to  them   or  to   the   King.      4   C.    R.    88. 

William  Stephens  had  been  elected  as  Attorney  General,  May  1  1776,  with  a 
salary  of  25S  (Rev.  Rec.  119,  277),  and  Gov.  Bulloch  referred  this  question  to  him. 
A.S  It  IS  the  lirst  legal  opinion  of  a  Georgia  lawyer,  it  may  be  stated  that  he  gave  it 
as  his  opinion  that  the  following  would  be  proper: 

"The  grand  jurors  of  the  body  of  the  Province  of  Georgia,  upon  their  oaths, 
present,"  etc.,  and  concluding  "against  the  peace  of  the  Province  and  the  welfare 
of  the  inhabitants  thereof."    See  Charlton's  life  of  .Tames  Jackson    (8). 
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accept  the  Georgia  appointment  and  Richard  Howley  was 
elected  in  his  stead.     3  Rev.  Rec.  380, 

All  Court  Records  of  the  Revolutionary  period  appear  to 
have  been  lost,  except  those  in  Wilkes,  prior  to  1779.  The 
consequence  is  that  we  know  nothing  of  the  legal  history  of 
that  time,  except  what  we  can  gather  from  the  incidental 
allusions  in  the  Minutes  of  the  Governor  and  Council.  These 
give  us  the  names  of  the  Chief  Justices*  and  the  judges 
of  the  Superior  Court  of  the  State — George  Walton,  Henry 
Os^rne,  William  Stith  and  John  Houstoun — whose  com- 
rnission  (2  MilTeFs  Bench  and  Bar)  is  interesting  in  itself 
and  b,y  comparison  with  the  brevity  of  those  now  used, 
when  the  State  has  two  hundred  times  as  many  inhabitants. 

Wlien  the  State  was  divided  into  circuits,  the  East- 
ern (Home)  was  in  the  southern  part  of  the  State;  the 
Middle  in  the  central  part,  and  the  Western  in  the  north- 
ern part,  from  which  it  has  been  suggested  they  were  named 
after  the  English  circuits,  and  not  with  reference  to  their 
geographical  position.  (Watkins'  Digest,  480,  620.)  The 
judges,  up  to  1799,  of  the  Eastern  Circuit  were  William 
Stephens,  John  Glen,  David  Mitchell ;  Western,  Thomas 
Carnes ;  Middle,  George  Walton  and  William  Few,  the  lat- 
ter of  whom,  while  in  the  Legislature,  introduced,  but 
without  securing  its  adoption,  the  first  local  option  law 
ever  offered  in  Georgia,  proposing  that  it  should  be  left  to 
the  voters  to  determine  whether  the  court  house  of  Rich- 
mond County  should  be  located  at  Kiokee,  Brownsville,  or 
Augusta.  3  Rev.  Rec.  565.  These  judges  delivered  written 
charges  to  the  Grand  Jury.  So  that  probably  in  Georgia, 
as  certainly  in  England,  it  was  not  considered  good  form 
for  attorneys  to  be  present  at  the  opening  of  court.  Camp- 
bell in  his  Life  of  Lord  Kenyon  (Chap.  XLV)  saying  that: 
"it  was  contrary  to  etiquette  for  the  Bar  to  be  present  on 
these  occasions,  so  that  the  same  address  might  be  con- 
stantly repeated." 

•John  Glen,  1776-1780;  William  Stephens,  1780;  John  Wereat,  17S1  ;  Aedanus 
Burke,  1782;  Richard  Howley,  1782;  George  Walton,  1783-1786;  John  Houstoun, 
1786;  William  Stith,  1786-1787;  Nathaniel  Pendleton,  1787-1788;  Henry  Osborn. 
1788-1789;    Nathaniel   Pendleton,    1789. 
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To  complete  the  list  of  the  Eighteenth  Century  Bench,  it 
is  proper  to  call  attention  to  the  fact  that  for  a  time,  as 
in  some  of  the  States  prior  to  1860,  laymen  presided  in  the 
Superior  Court,  as  Assistants  to  the  Chief  Justice,  when  he 
was  present,  and  by  themselves  when  he  was  absent.  This 
was  an  outgrowth  of  the  English  custom,  followed  during 
the  Colonial  time,  of  putting  the  Governor,  Chief  Justice, 
Assistant  Justices,  Attorney  General,  and  leading  men  of 
each  Parish  in  the  Commission  of  the  Peace.  After  the 
Revolution,  these  men*  were  authorized  to  sit  with  the 
Chief  Justice  and  in  his  absence  to  hold  Superior  Court. 
And  the  very  oldest  judicial  record  in  Georgia  contains  the 
minutes  of  a  court  held  under  this  system  by  three  Assist- 
ant Judges  in  1779.    The  record  shows  that: 

"Agreeable  To  an  Order  of  his  Honor  The  President, 
and  the  Honorable  The  Supreme  Executive  Council  for  the 
State  aforesaid  past  the  Council  Chamber  at  Augusta  the 
day  of  August  1779  

A  COURT  OF  general  SESSIONS  OR  OIER  AND  TERMINER  AND 
GENERAL  GAOL  DELIVERY. 

"Begun  and  held  at  the  house  of  Jacob  McLendons  on 
the  twenty-sixth  day  of  August  1779,  Before  the  Honorable 
William  Downs,  Benjamin  Catchings  &  Absalom  Bedell 
Esqrs.     Assistant  Judges  for  the  county  aforesaid" — 

Among  other  things  the  Grand  Jury,  Stephen  Heard 
being  Foreman,  returned  an  Indictment  for  High  Treason, 
which  is  celebrated  because  it  was  only  "as  long  as  your 
finger."  It  charged  Rials  with  "High  Treason  against  this 
State  in  that  he  did  act  in  conjunction  with  the  Creek 
Indians  when  they  were  doing  Murder  on  the  Frontiers  of 

*Joseph  Clay,  William  O'Brien,  James  Maxwell  and  Phillip  Box,  Esquires,  jus- 
tices of  the  peace  for  the  county  of  Chatham  ;  and  John  Adam  Treutlen,  Abraham 
Ravot,  Benjamin  Lanier,  and  William  Holzendorf,  Esquires,  justices  of  the  peace 
for  the  County  of  Effingham  ;  and  John  Thomas,  Edward  Telfair,  David  Lewis, 
and  Daniel  M'Murphy,  Esquires,  justices  of  the  peace  for  the  County  of  Burke; 
and  John  Walton,  James  M'Farland,  Dionysius  Wright,  and  William  Few, 
Esquires,  justices  of  the  peace  of  the  County  of  Richmond;  and  William  Downes, 
Zachariah  Lamar,  Benjamin  Catchings,  and  Absalom  Beddel,  Esquires,  justices 
of  the  peace  for  the  County  of  Wilkes ;  and  Parmenas  Way,  John  Graves,  John 
Mitchel,  and  Samuel  Saltus,  Esquires,  justices  of  the  peace  for  the  County  ot 
Liberty,  shall  be  assistant  and  associate  judges  with  the  chief  justice  of  this  State, 
to  hold  the  several  superior  courts  in  the  respective  counties,  for  which  they  the 
said  judges  are  appointed,  .  .  .  with  full  power,  civil  and  criminal,  at  law 
or  in  equity  as  is  customary  in   court.      (Act  of  1788,  Watkins'   Digest,   219.) 
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this  County  last  March,  it  being  contrary  to  all  laws  and 
good  Government  of  the  said  State  and  to  the  bad  example 
of  others."  Rials  plead  the  General  Issue  not  guilty  and 
put  himself  on  God  and  his  country  for  Tryall."  He  was 
found   Guilty. 

But  the  most  remarkable  proceeding  at  that  term  of 
the  Court  is  the  case  of  James  Mobley,  indicted  for  "High 
Treason  against  the  State,  in  that  he  did  steal  and  carry 
away  a  black  horse  of  John  Garnett  some  time  last  June, 
and  that  he  did  also  steal,  take  and  carry  away  57  head  of 
hoggs,  the  property  of  Robert  Morgan  some  time  in  the 
month  of  December  last."  He  too  plead  the  general  issue. 
Not  Guilty,  and  demanded  Tryall  by  God  and  his  country. 
The  jury  brought  in  their  verdict,  ''Not  Guilty,  and  so  say 
they  all — ."  There  was  no  Bill  of  Rights  and  no  provision 
against  double  jeopardy,  and  so  "The  State's  Attorney 
moved  to  the  Hon*"*?  Court  that  James  Mobley  should  be 
ordered  to  be  sent  to  Augusta  for  further  tryall.  Not 
Granted."  The  Solicitor  was  persistent,  however,  and  the 
minutes  show  that  the  next  day  "The  Hon^'^  Attorney  in 
Behalf  of  the  State  Motioned  to  the  Court  that  the  Tryall 
of  James  Mobley  should  be  reheard,  as  he  could  produce 
More  evidence  in  behalf  of  the  State  to  support  the  charge 
brought  against  him.  The  Court  granted  the  Request — and 
ORDERED  That  he  should  be  brought  to  the  Barr  imme- 
diately." There  was  a  new  trial  and  conviction  of  the 
acquitted  man  and  here  we  have  everything  that  the  most 
exacting  could  require.  An  indictment  one  day.  A  trial 
and  acquittal  the  same  day.  A  new  trial  and  conviction 
the  next  day,  and  then  Mobley  and  Rials  and  five  others  in 
one  sweeping  order  were  sentenced  "to  be  taken  to  the 
guard  and  there  kept  until  September  6,  when  they  are  to 
be  hanged  by  the  neck  until  their  bodies  are  dead."  See 
also  Gilmer's  "Georgians,"  pp.  183-188. 

But  notwithstanding  this  want  of  what  many  would  re- 
gard as  substance,  they  could  not  altogether  get  away  from 
their  regard  for  forms,  and  the  clerk  having  selected  a 
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silver  quarter  and  scratched  thereon  the  words,  "Superior 
Court,  Wilkes  County,"  an  order  was  passed  by  the  court 
that  the  "device  be  authenticated  as  the  seal  of  the  court." 
July  17,  1790. 

On  the  civil  side  of  this  court  there  are  many  interest- 
ing entries,  showing  the  persistence  of  common  law 
methods  and  forms.  For  example,  in  a  case  (Wilkes,  1791) 
of  what  we  would  call  Trover  for  the  recovery  of  slaves, 
the  Council  were  probably  doubtful  as  to  whether  such  an 
action  w^ould  lie,  and  adopted  the  ancient  common  law  pro- 
cedure known  as  "Ravishment  of  Ward,"  a  form  resorted 
to  by  Guardians  who  sought  to  regain  possession  of  kid- 
napped wards. 

The  Richmond  County  records  go  back  to  1782  and  con- 
tain many  entries  that  are  of  interest,  because  of  the  old 
forms  and  customs  they  record.  For  example,  a  warrant 
of  Hue  and  Cry,  issued  in  Edgefield,  S.  C,  backed  in  Geor- 
gia, and  executed  by  a  Georgia  officer,  is  found  on  the  Rich- 
mond County  Minutes  (Vol.  IV,  p.  238).  The  Warrant 
was  issued  to  arrest  the  captor  and  to  regain  possession  of 
a  number  of  slaves  that  had  been  carried  away.  I  read  it 
because  there  is  a  swing  about  it  not  often  found  in  a  legal 
instrument.  It  is  addressed  to  the  Sherifi"  and  all  officers 
and  "in  the  name  of  the  State  command  you  and  every 
one  of  you  forthwith  to  raise  the  power  of  your  precincts, 
and  to  make  diligent  search  therein  for  the  persons  above 
mentioned,  and  also  the  property,  and  to  make  Fresh  pur- 
suit and  Hugh  and  Cry  after  them,  from  town  to  town  and 
from  country  to  country,  as  well  by  horsemen  as  by  foot- 
men, and  to  give  due  notice  hereof  in  writing  describing 
in  such  notice  the  person  and  the  offense  aforesaid  unto 
every  next  constable  on  every  side  until  they  shall  come  to 
the  Sea  Shore,  or  until  the  said  malefactors  and  felons  are 
apprehended  and  .  .  .  that  you  do  carry  them  forth- 
with before  some  of  the  Justices  of  the  Peace  in  and  for 
the  County  where  he  or  they  shall  be  apprehended,  to  be  by 
such  Justice  examined  and  further  dealt  withal  according  to 
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law.  Hereof  fail  not  Respectively  upon  the  peril  that  shall 
insure  thereon." 

The  records  in  the  Ordinary's  Office  in  Richmond  County 
show  that  several  old  Enghsh  customs  had  been  transferred 
to  that  remote  outpost.  An  Administrator  credited  himself 
with  "Cash  paid  for  reading  funeral  service:  1£.  8."  An- 
other paid  the  expense  of  an  old-fashioned  Irish  wake 
(1783,  p.  1)  and  credited  himself  with  "2  kegs  of  but- 
ter biscuit :  !£,"  and  ''For  liquor  supplied  the  Arbitrators, 
£1  18s.  9d."  And  another  credited  himself  with  "Price  paid 
for  rum,  at  the  day  of  sale."  That  as  you  know%  being  for 
the  purpose  of  stimulating  the  bidding! 

The  ancient  assize  of  bread  was  recognized  both  by  Col- 
onial and  State  statutes,  and  after  they  fell  into  disuse  the 
City  Council  of  Augusta  passed  an  ordinance  fixing  a  sim- 
ilar assize  of  bread  by  which  the  weight  of  the  penny  loaf 
varied  up  or  down  with  the  price  of  flour. 

My  opportunities  for  examining  the  Chatham  records 
were  limited,  but  in  them  are  several  interesting  entries. 
You  recall  that  Blackstone  taught  that  where  a  foreigner 
was  indicted  for  anything  except  treason  he  was  entitled 
to  a  trial  by  a  jury  de  mediatate  linguae.  It  has  been  held 
that  this  law  was  never  in  force  in  America,  and  yet  (Chat- 
ham Min.  1792,  p.  237,  239)  when  a  Frenchman  was  in- 
dicted for  a  felony,  he  was  tried  by  a  jury  of  six  Americans 
and  six  Frenchmen,  the  records  reciting:  "Defendant 
being  a  foreigner  and  not  understanding  the  English  lan- 
guage the  Court  ordered  6  persons  of  the  same  nation  to 
be  summoned  to  attend  and  a  venire  de  novo." 

In  one  case,  the  verdict  reads  :  "We  find  the  prisoner  not 
Guilty,  and  that  his  character  has  been  greatly  injured 
(251).  In  another  a  sentence  of  Banishment  was  pro- 
nounced, it  being  ordered  that  the  defendant  should:  "be 
remanded  to  jail  there  to  be  confined  until  an  opportunity 
shall  be  had  to  transport  him  to  some  foreign  and  other  ter- 
ritories than  those  belonging  to  the  United  States,  and  he 
is  forbid  to  return  to  this  state  during  the  term  of  seven 
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years  on  pain  of  suffering  as  the  law  directs."  (60.)  In 
Bryant's  case  (404)  for  Horse  (?)  stealing  there  was  a 
recurrence  of  the  Pious  Fraud  resorted  to  to  save  the  pris- 
oner from  being  hung.  The  verdict  being  "Guilty  on  the 
third  and  last  count  at  common  law  only  to  the  value  of  two 
pence,  half  penny." 

There  is  reference  (1782,  p.  3)  to  an  indictment  for 
"Uttering  seditious  words,"  and  several  instances  in  which 
the  Superior  Court  of  Chatham  exercised  the  power  of  a 
Court  of  Admiralty  and  passed  on  the  question  whether 
captured  ships  carried  the  proper  flag  or  were  prizes  of 
war.  In  one  case  the  verdict  was  "Ship  was  a  flag  and  the 
Belinda  a  prize." 

On  a  former  occasion  I  have  called  your  attention  (9 
Ga.  Bar  Association  20)  to  the  fact  that  it  was  not  until 
1817  that  the  benefit  of  clergy  was  abolished  in  Georgia. 
Prior  to  that  time  the  English  rule  had  prevailed,  under 
which  all  who  could  read  were  treated  as  clericals  and 
entitled  to  the  Benefit  of  Clergy;  and  on  being  found 
guilty  were  generally  branded  with  the  letter  M  (Man- 
slaughter) F  (Forgery)  or  T  (Theft),  and  were  then  sup- 
posed to  be  turned  over  to  the  ecclesiastical  power  for 
proper  punishment.  The  ability  to  read  stood  a  man 
in  good  stead;  and  so  the  record  in  Richmond  Superior 
Court  (1807,  p.  220)  recites.  We  of  the  jury,  find  the 
prisoner  guilty  of  manslaughter.  It  is  therefore  demanded 
of  the  said  Edwards,  if  he  hath  or  knoweth  anything  to  say 
wherefore  this  Court  ought  not  upon  the  premises  and  ver- 
dict aforesaid  to  proceed  to  judgment  and  execution  against 
him,  who  saith  that  he  is  Clerk,  and  prayeth  the  Benefit  of 
Clergy  to  be  allowed  him  in  this  behalf.  Whereupon,  all  and 
singular,  the  premises  being  seeyi,  and  by  the  Court  here 
fully  understood,  it  is  considered  by  the  Court  that  the  said 
Edwards  be  branded  on  his  left  hand,  and  immediately  he 
is  branded  in  his  left  hand  and  is  delivered  according  to  the 
form  of  the  Statute." 

The  entry  in  Chatham  County  is  in  a  little  different 
language. 
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It  appears  (Chatham  Minutes,  1793,  p.  171)  that  on  the 
trial  of  Huxford  he  was  found  guilty  of  manslaughter,  and 
"the  prisoner  being  brought  to  the  bar  to  receive  sentence 
upon  his  conviction,  Mr.  Woodruff  in  his  behalf,  prayed  the 
benefit  of  clergy.  Thereupon  the  court  proceeded  to 
pronounce  sentence  as  follows :  "That  you  Ephriam  Hux- 
ford, be  impressed,  burned  and  scorched  with  the  letter  M 
in  the  brawn  of  the  left  thumb  now  presently  in  open  court, 
pay  the  fees  of  your  prosecution  and  be  discharged." 

This  entry  reminds  me  of  the  story  a  member  of  the 
Augusta  Bar  tells  of  a  very  old  citizen  who  in  giving  his 
recollections  as  a  boy,  mentioned  an  instance  where  he  and 
other  children,  looking  through  a  crack  in  a  fence  of  the 
jail  yard,  saw  a  man  branded  on  the  thumb.  Time  was  of 
the  essence,  for  it  seems  the  rule  was  that  the  hot  iron 
staid  on  the  thumb  until  the  prisoner  could  say  "God  save 
the  State!!!"  three  times.  His  description  of  the  excessive 
rapidity  with  which  the  man  uttered  the  three  words  sug- 
gests the  gentleman  from  Maine,  of  whom  it  was  said  that 
he  talked  so  fast  that  he  could  say  "Commonwealth  of  Mas- 
sachusetts" as  though  it  were  a  word  of  one  syllable. 

As  we  have  seen  in  Williamson's  case,  the  Colonial  courts 
did  not  admit  persons  to  practice,  that  power  being  ex- 
ercised by  the  Trustees  in  London.  But  beginning  with 
the  King's  Government  in  Georgia,  the  courts  admitted  per- 
sons to  the  Bar.  We  do  not  know  what  were  the  terms  of 
their  admission.  Stokes  (p.  269)  says  that  in  the  Colonies 
generally  those  who  had  read  at  the  Inns  of  Court  or  had 
served  clerkship  in  England  were  admitted  on  producing 
proper  certificates,  but  leaves  it  uncertain  as  to  how  those 
were  admitted  who  had  had  no  such  preparation.  The 
Georgia  courts  must  have  been  either  too  strict  or  too  lax, 
for  the  Constitution  of  1777  took  from  them  the  power  of 
admitting  or  disbarring  attorneys  and  provided  that  "no 
person  shall  be  allowed  to  plead  in  the  courts  of  law  in  this 
State,  except  those  who  are  authorized  so  to  do  by  the 
House  of  Assembly,  and  if  any  person  so  authorized  shall 
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be  found  guilty  of  malpractice,  before  the  House  of  As- 
sembly, they  shall  have  power  to  suspend  them.  This  is 
not  intended  to  exclude  any  person  from  that  inherent  priv- 
ilege of  every  Freeman — the  liberty  to  plead  his  own 
cause."* 

Under  this  provision  of  the  Constitution,  numerous  spe- 
cial acts  were  passed  authorizing  persons  to  practice.  (Wat- 
kins,  329,  378,  406.)  But,  of  course,  it  was  soon  found  that 
the  Legislature  had  no  creative  power  and  could  no  more 
make  a  lawyer  than  a  doctor  by  statute.  The  acts,  there- 
fore, generally  provided  that  the  applicant  could  be  ad- 
mitted when  he  produced  to  the  court  satisfactory  evidence 
of  his  qualification.  For  example,  the  Minutes  of  Chat- 
ham (16)  show  that  "on  motion  of  Mr.  Stirk  the  petition  of 
Florence  Sullivan  was  read,  including  a  resolution  of  the 
House  of  Assembly,  and  it  appearing  to  the  court  that 
Mr.  Sullivan  has  regularly  served  his  time,  he  was  ad- 
mitted and  sworn  as  an  attorney."  This  would  indicate  that 
the  provisions  of  H  Geo.  11,  Chap.  22,  was  treated  as  of 
force  in  Georgia.  Indeed,  as  late  as  1783  (8  Ga.  Hist.  Soc. 
183;  Memoirs  of  Judge  Rich'd  H.  Clark,  121),  Joseph  Clay, 
in  writing  of  his  son's  desire  to  be  admitted  to  the  Bar,  com- 
plains of  the  requirement  that  he  should  be  articled  as  a 
clerk  for  five  years — "the  term  preposterously  prescribed 
by  law."  But  that  was  shorter  than  the  seven-year  term 
which  had  long  been  required  in  England  of  those  who  were 
admitted  through  the  Inns  of  Court.  But  it  was  inevitable 
that  the  term  and  course  of  study  in  Georgia  should  be 
shorter  than  in  England,  and  this  was  finally  settled  by 
the  first  rules  of  Court,  promulgated  in  1790  (3  Min.  84) 
by  Judge  Osborne  at  a  session  of  the  Superior  Court  of 
Richmond  County,  readopted  in  Chatham  (Minutes,  1792, 
364)  and  in  Wilkes  (1790,  p.  2).     These  rules  provided: 

*This  was  so  strictly  construed  that  when  Gen.  Mcintosh  employed  noted  and 
distinguished  non-resident  counsel  it  was  thought  they  could  not  represent  him 
without  authority  of  the  House  of  Assembly,  which  thereupon  passed  a  resolution 
"granting  leave  for  Charles  Cottesworth  Pinkney.  Thomas  Pinkney  and  Edward 
Rutledge,  Esquires,  to  be  admitted  to  plead  at  any  Court  of  justice  in  this  State, 
so  far  as  relates  to  any  cause  General  Mcintosh  may  be  engaged  in  or  have  occasion 
to   commence."      3    Rev.    Rec.    300. 
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"The  principle  of  admission  of  attorneys  being  a  knowl- 
edge of  the  laws  and  the  practice  of  the  Courts,  a  liberal 
examination  shall  be  had  in  these  respects,  but  the  mode  of 
interrogation  shall  be  varied,  and  no  person  shall  be  ad- 
mitted until  after  twelve  months  residence." 

This  was  the  beginning  of  the  custom  of  having  oral  ex- 
amination in  open  court,  which  continued  for  more  than  a 
hundred  years.  We  do  not  know  what  were  the  specific  re- 
quirements for  admission  in  Georgia,  but  the  custom  in  the 
other  Colonies  was  to  pay  a  fee  of  $100  to  a  member  of  the 
bar  for  the  privilege  of  reading  in  his  ofhce  for  the  re- 
quired time,  after  which,  McMaster  tells  us:  "His  patron 
would  take  him  to  the  Court,  seat  him  at  the  lawyers'  table, 
whisper  to  the  gentlemen  present,  and,  with  their  consent, 
would  rise  and  ask  leave  of  the  Court  to  present  a  young 
man  for  the  oath  of  an  attorney.  The  Court  would  ask  if 
the  bar  consented.  The  lawyers  would  then  bow.  The 
patron  would  vouch  for  the  morals  and  learning  of  his 
young  friend,  and  the  oath  would  be  administered  by  the 
clerk.  This  done,  the  new  attorney  would  be  introduced  to 
the  bar  and  carried  off  to  the  nearest  tavern  where  health 
and  prosperity  would  be  drunk  to  him  in  bumpers  of  strong 
punch."     2  McMaster  Hist.  People  of  the  U.  S.  279. 

This  was  not  always  true  of  the  Georgia  Bar.  The 
standard  was  unusually  high.  Trained  lawyers  were  on  the 
bench  from  the  very  beginning  of  its  history  as  a  Royal 
Colony — several  mem.bers  of  the  Bar  had  been  students  at 
the  Inns  of  Court,  and  while  the  Litchfield  Law  School  under 
Judges  Reeves  and  Gould  was  in  existence,  a  greater  propor- 
tion of  students  attended  from  Georgia  than  any  other 
State,  population  considered.* 

*It  appears  in  Kilbourn's  work  that  the  Catalogue  of  the  School  for  the 
years  between  1782  and  1792  has  been  lost.  The  one  now  in  existence  gives  the 
names  of  sixty  nine  students  who  attended  from  Georgia  between  1798  and 
1833,    when    the    School    was    discontinued. 

Allen,  Alexander  M.  :  Ayer,  Zaccheus ;  Banks,  William  C.  ;  Baxter,  Eli,  H.  ; 
Bond,  Nathaniel  P.  ;  BoUes,  Job  S.  T.  ;  Cantelou,  Peter  L.  ;  Cantelou,  William  B.  ; 
Clark,  Archibald  ;  Clark,  Gibson  ;  Clark,  James  :  Clark.  Robert ;  Clifton,  Wil- 
liam C.  :  Crawford,  .Joel  ;  Gumming,  William  :  Cuthbert,  John  A.  ;  Cuthbert, 
Alfred  :  Dawson,  William  C.  ;  Delamotter,  Jacob  ;  Doyle,  Francis  :  Gibson, 
William;  Gould.  William  T.  :  Grant,  William  A.:  Hasley.  Hopkins;  Harvey. 
Leroy ;     Hines,     Richard    K.  ;     Holt,     Thaddeus     G.  ;     Houston,     Patrick ;     Jackson, 
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Judge  Richard  H.  Clark  in  his  Memoirs  (p.  249)  says 
that  it  was  "the  custom  for  the  Judge  to  set  aside  some 
special  day  or  days  during  a  term  for  the  examination  of 
applicants,  and  to  appoint  the  most  eminent  lawyers  of  the 
court  on  the  Committee.  No  examination  was  had  except 
what  occurred  in  open  court  and  that  was  as  thorough  as 
practicable."  And  while  every  circuit  has  its  anecdote  illus- 
trative of  the  indulgence  of  the  Committee,  yet  the  fact 
that  there  was  to  be  a  public  examination  usually  deterred 
the  applicant  from  taking  it,  unless  his  preceptor  thought 
him  qualified.  Many  of  those  now  living  will  consider  Mc- 
Master's  description  not  quite  so  accurate  as  that  of  Kil- 
bourne,  who  says: 

"The  matter  of  examining  candidates  for  admission  to 
the  bar  was,  in  those  days,  an  imposing  solemnity,  and  the 
day  for  that  proceeding  was  a  marked  day  for  the  term. 
All  the  members  of  the  bar  were  expected  to  be  present 
and  few  failed  of  attending.  The  committee  of  examination 
occupied  the  judges'  seats;  the  Chairman  holding  the  place 
of  the  Chief  Judge,  indicating  to  each  separate  member  of 
the  Committee  the  subject  in  which  he  was  expected  to 
examine  the  candidate,  and  thus  a  thorough  and  search- 
ing examination  was  had.  After  the  examination  was 
closed  the  candidates  retired,  and  the  members  of  the  bar 
gave  their  opinions  seriatim  on  the  question  of  the  admission 
of  the  applicant."  Kilbourne's  Litchfield,  83. 

Judge  Andrews  in  his  interesting  and  most  valuable 
"Recollections  of  an  Old  Georgia  Lawyer"  tells  us  that  in 
those  days  of  formality  the  Sheriff  wore  a  cocked  hat  and 

Ebenezer,  Jr.  ;  Jackson,  Joseph ;  Jackson,  Thomas  L.  ;  Johnson,  James  ;  John- 
ston, James  T.  ;  Lamar,  Lucius  Q.  C.  ;  Longstreet,  Augustus  B.  ;  Miller,  Morris ; 
Moffitt,  Thomas ;  Moore,  Robert ;  Nicoll,  John  C.  ;  Nesbit,  Eugenius  A.  ;  Oliver, 
Samuel  W.  ;  Parrott,  Abner  B.  ;  Pierce,  William  L.  ;  Pitt,  John  R.  ;  Poe,  Wash- 
ington ;  Rogers,  Chas.  W.  ;  Rogers,  William  M.  :  Rutherford,  John ;  Ruther- 
ford, Robert  ;  Sankey,  Josenh  S.  :  Seymour,  Isaac  G.  ;  Shaffer,  Joseph  L.  ;  Spauld- 
ing,  Richard  B.  ;  Sparks,  William  H.  :  Spaight,  Charles  G.  :  Sterrett,  William  P.  ; 
Stiles,  Joseph  C.  ;  Stiles,  Richard  ;  Stevens,  Thomas :  Tatnall,  Edward  F.  ;  Tel- 
fair, Josiah  ;  Telfair,  Thomas;  Thweat,  Uriah;  Thomas,  Alexander;  Walburg , 
Geo.  M.  ;  Walker,  George  J.  S.  ;  White,  Thomas ;  Wittich,  Lucius  L.  ;  Wright, 
Augustus    R. 

William  T.  Gould,  in  this  list,  was  the  son  of  Judge  Gould,  one  of  the  Professors 
in  the  School  and  author  of  the  celebrated  work  on  Pleadings.  William  T. 
Gould  conducted  a  Law  School  in  Augusta,  where  he  lived  to  a  ripe,  old  age, 
honored  and  respected  by  the  entire  community. 
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accompanied  the  Judge  from  one  court  to  the  next ;  and  that 
the  lawyers  carried  green  bags,  and  were  known  as  the 
gentlemen  of  the  green  bag.  The  rules  promulgated  by 
Judge  Osborne  in  Augusta  in  1790  republished  in  Chatham 
and  in  Wilkes,  contained  another  instance  of  the  formality  of 
that  time  in  the  proposal  to  make  a  distinction  between  attor- 
neys and  barristers,  and  the  requirement  that  lawyers  should 
be  heard  in  the  "Habit  of  a  Black  Robe."  This  rule  pro- 
vides : 

''For  the  sake  of  a  decent  conformity  to  ancient  custom, 
and  of  a  necessary  distinction  in  the  profession,  the  attor- 
neys shall  be  heard  in  the  causes  of  their  clients  in  the 
habit  of  a  Black  Robe,  but  this  rule  shall  not  apply  to  those 
who  shall  not  have  provided  themselves  with  such  Habits 
until  the  second  term.  A  future  rule  shall  provide  for  the 
recognizing  Barristers  and  establishing  the  necessary  dis- 
tinction."  Minutes  Richmond,  S.  C.  1790,  p.  54.* 

Mr.  Butcher  in  the  history  of  Augusta,  (1890)  says  that 
for  years  after  1799  "the  Bar  wore  black  silk  robes,"  and 
the  Chapters  by  him  in  that  volume  contain  not  only  a 
valuable  account  of  the  organization  and  practice  of  the 
courts  from  1754  to  1825,  but  many  interesting  facts  about 
the  lawyers  of  that  day. 

The  old  English  custom  prevailed  of  taking  fees  of  "Solic- 
itors in  Chancery,"  "Proctors,"  "Attorneys  of  the  Com- 
mon Pleas,"  7  C.  R.  29,  as  part  of  the  costs.  The  Fee  Bill 
covers  many  pages,  and  if  "many  a  mickel  makes  a  muckle," 
the  Eighteenth  Century  Lawyers  were  well  paid.  Indeed, 
James  Jackson  had  an  income  at  the  bar  of  nearly  £3,000. 
"While  Governor  of  Georgia  he  told  Mr.  Spaulding  that 
Mr.  Gibbons  was  the  greatest  lawyer  in  Georgia.  Being 
told  that  his  receipts  from  his  profession  were  3,000£,  said, 

*The  distinction  between  Attorneys  and  Barristers  prevailing  at  the  English 
Bar  was  not  generally  observed  in  America,  though  there  are  instances  in 
which  it  was  done  in  some  of  the  New  England  States,  and  as  late  as  1812  Judge 
Story,  on  the  circuit  in  New  Hampshire,  ordered  "that  the  honorable  degree  of 
Sergeant  at  Law  be  conferred  upon  Jeremiah  Smith  and  Jeremiah  Mason  ;  .  .  . 
that  the  degree  of  Barrister  of  Law  be  and  is  hereby  conferred  on  the  following 
gentlemen  who  are  counsellors  of  this  court,  namely,  Oliver  Peabody  .... 
and  Daniel  Webster,  Esquires,  in  testimony  of  their  learning,  integrity  and 
ability,"    "Great    American    Lawyers,"    Vol.    3,    p.    25. 
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'My  own  were  about  that  amount  when  I  unwisely  left  my 
profession  for  pohtics.'  "  Chariton's  Life  of  James  Jack- 
son, 107;  2  Miller's  Bench  and  Bar,  102. 

This  conversation  is  specially  interesting  not  only  be- 
cause of  the  record  of  the  generous  praise  bestowed  by 
Jackson  on  Gibbons,  with  whom  he  had  a  duel,  but  it  brings 
into  juxtaposition  two  Georgians  whose  names  were  asso- 
ciated with  legal  topics  of  nation-wide  interest.  On  the  one 
side,  Jackson,  the  supporter  of  State  rights  and  the  propo- 
nent of  the  Eleventh  Amendment;  on  the  other  hand, 
Thomas  Gibbons,  resisting  interference  with  interstate 
commerce  and  attacking  the  New  York  Statute  which 
granted  Fulton  and  his  assignee,  Ogden,  a  monopoly  of  the 
right  to  use  steamboats  on  the  Hudson  River.  Gibbons  was 
admitted  to  the  Bar  in  1786,  and,  as  has  been  shown  by 
Jackson's  conversation  with  Gov.  Spaulding,  a  great  lawyer, 
and  in  receipt  of  3,000£  from  his  profession,  which,  as 
Chappell  says,  was  a  prodigious  amount,  considering  the 
sparseness  of  the  population  and  the  limited  extent  of  its 
commerce.  Gibbons  retired  from  practice,  moved  to  New 
Jersey  and  engaged  in  steamboat  business. 

Georgia  had  passed  an  Act  (Lamar's  Digest,  490)  grant- 
ing to  Howard  for  20  years  the  monopoly  and  exclusive 
right  to  run  steamboats  in  the  waters  of  the  State,  as  it 
had  previously  granted  a  monopoly  to  run  stages  between 
Augusta  and  Savannah.  (Watkins'  Digest,  610.)  When 
Gibbons  went  to  New  Jersey  and  began  to  operate  a  steam- 
boat on  the  Hudson,  with  Commodore  Vanderbilt  as  its 
captain,  he  found  a  similar  law  in  New  York  and  was  per- 
petually enjoined  by  Chancellor  Kent  at  the  suit  of  Ogden. 
Gibbon's  health  was  not  good  and  apprehending  that  he 
might  die  before  the  appeal  was  heard,  he  made  provision 
in  his  will  that  the  case  should  be  prosecuted  to  the  end. 
He  employed  Daniel  Webster  as  his  counsel.  Chancellor 
Kent  was  reversed,  and  Chief  Justice  Marshall's  opinion  in 
Gibbons  v.  Ogden  is  by  many  regarded  as  the  most  im- 
portant of  all  those  rendered,  holding,  as  he  did,  that  the 
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New  York  statute  granting  a  monopoly  in  navigable  rivers 
was  void  as  an  interference  with  interstate  commerce.  But 
it  is  not  generallj^  known  that  a  Georgian  made  the  fight. 
Chappell's  Miscellany,  p.  3-12. 

At  the  close  of  the  Revolutionary  War,  there  were  barely 
15,000  whites  in  the  State.  Indeed,  the  inhabitants  were  so 
few  that  the  Constitution  of  1777,  in  providing  for  the 
venue  of  suits,  took  into  consideration  the  possibility  that 
there  might  not  be  men  enough  in  the  county  to  form  a  jury, 
in  which  case  the  trial  was  to  be  in  the  adjoining  county. 
This  sparseness  of  population  is  most  strikingly  shown  bj' 
the  fact  that  there  were  only  551  voters  in  the  District  and, 
in  the  heated  election  for  Congress  between  Gen.  James 
Jackson  and  Gen.  Anthony  Wayne,  the  total  vote  was  less 
than  500.  But  the  State  was  great  in  potentiality,  and  be- 
tween the  Declaration  of  Independence  and  the  ratification 
of  the  Constitution,  exercised  many  powers,  which  now 
strike  us  as  strange,  because  we  have  so  long  regarded  them 
as  National.  She  levied  duties,  made  paper  money  legal 
tender,  regulated  captures  on  the  high  seas,  prohibited  the 
importation  of  slaves  and  laid  a  duty  on  those  permitted  to 
come  in  from  other  States,  tried  Admiralty  cases,  passed  a 
patent  law,  provided  for  the  naturalization  of  aliens,  made 
a  treaty  with  South  Carolina  and  many  with  the  Indians. 
Indeed  the  fact  that  Georgia  had  made  treaties  with  the 
Indians  was  used  as  an  argument  in  the  Constitutional 
Convention  of  1787  and  referred  to  as  proof  of  the  weak- 
ness of  the  Confederation.* 

*Watkins'  (779)  contains  Treaties  between  the  State  and  the  Creeks  and  Chero- 
kees  made  at  Augusta  in  1783  and  at  Shoulderbone  in  1786  and  also  the  Treaty 
with  South  Carolina  concluded  at  Beaufort  in  1787.  As  to  this  it  may  be  said 
that  the  Committee  were  instructed  to  insist  on  a  Boundary  line  "from  the 
mouth  of  the  River  Savannah  alotuj  the  lurth  side  of  it"  (283),  and  the  author  of 
the  Resolution  either  quoted  it  as  a  phrase  then  well  known,  or  anticipated  the 
substance  of  what  is  now  on  the  Georgia  shield — the  committee  being  instructed 
to  "proceed  with  Justice.  Moderation  and   Caution'"    (3   Rev.    Rec.    284). 

Another,  and  hitherto  unknown  Chapter  in  the  Diplomatic  History  of  Georgia 
has  recently  been  found  by  Edmund  C.  Burnett.  Esq..  who,  in  an  Article  in  25th 
American  Historical  Review  (Oct.,  1909,  and  .Jan..  1910),  publishes  the  Documents 
relating  to  Bourbon  County,  showing  the  appointment  of  12  men  as  Justices  of 
the  Peace  for  the  newly  established  County,  embracing  a  vast  extent  of  land  on 
the  Mississipppi.  Though  they  were  Justices  of  the  Peace,  they  were  given  instruc- 
tions which  were  most  unusual  for  judicial  officers — among  other  things  being 
authorized  to  accept  and  receive  from  any  Spanish  officers  "full  possession  in 
the  name  and  behalf  of  this  State  of  all  such  Forts,  Towns  and  Places  as  may  fall 
within   the   limits  and  description  of  your  said  county." 


By  Act  of  February  1,  1788,  she  granted  a  patent  on 
a  steam  engine  to  Isaac  Briggs  a)id  William  Longstreet, 
and  it  was  probably  with  this  engine  that  Longstreet,  at 
Augusta,  ran  the  steamboat  he  was  building,  and  to  which 
he  refers  in  the  letter  of  September  26,  1790,  to  Gov.  Tel- 
fair, beginning  "Sir:  I  make  no  doubt  but  you  have  often 
heard  of  my  steamboat  and  as  often  heard  it  laughed  at." 
Gould's  History  of  River  Navigation,  36. 

Georgia  passed  her  own  copyright  law,  with  the  provi- 
sion, however,  that  the  copyright  should  be  void  if  the 
author  did  not  avail  himself  of  it  by  publishing  a  certain 
number  of  his  work. 

Like  all  the  other  States,  she  had  issued  paper  money, 
and  in  such  quantities  that  it  was  "not  worth  a  Conti- 
nental," and  at  one  time  it  took  $14,000  of  Georgia  money 
to  buy  a  dollar  in  gold,  and  McCall  (303)  says  "the  value  of 
paper  money  was  so  much  reduced  that  the  Governor  dealt 
it  out  by  the  quire  for  a  night's  lodging  of  his  party;  and 
if  the  fare  was  anything  extraordinary,  the  landlord  was 
compensated  with  two  quires,  for  which  the  Treas.  required 
a  draft  made  out  in  due  form  and  signed  by  the  Governor." 
While  most  of  the  salaries  were  fixed  on  sterling  basis,  they 
were  sometimes  paid  in  scrip  which  could  be  used  in  the 
purchase  of  confiscated  properties  sold  by  the  State  at  pub- 
lic outcry.  Sometimes  the  debt  would  be  paid  by  the  grant 
of  a  particular  piece  of  land.  Sometimes  in  salt,  which 
was  so  valuable  as  again  to  illustrate  how  the  word  "Salary" 
came  from  the  Latin  "Sal" — Salt. 

Georgia  had  a  tariff  law  and  collected  duties  on  imports, 
until  at  the  request  of  the  Continental  Congress,  she  waived 
the  right  and  authorized  duties  to  be  imposed  and  collected 
by  the  Continental  Congress.  She  had  her  own  Naturali- 
zation laws  and  admitted  non-residents  to  citizenship.  But 
while  she  admitted  them  here,  she  discouraged  the  attend- 
ance by  her  sons  on  foreign  institutions  and  so  passed  an 
act  that  "If  any  person  under  16  was  sent  and  remained  in 
foreign  countries  three  years  for  the  purpose  of  receiving 
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education  under  any  foreign  power  he  shall  for  three  years 
after  his  return  be  treated  as  an  alien  in  so  far  as  to  be  eligi- 
ble to  hold  any  office."   Watkins,  303. 

The  State  also  passed  an  act  of  Banishment  and  Confisca- 
tion against  those  who  had  taken  part  with  the  British. 
This  and  the  other  laws  above  mentioned,  and  of  a  kind 
which  now  Congress  alone  can  pass,  gave  rise  to  litigation 
before  the  Georgia  Courts  of  the  Eighteenth  Century.  But 
the  loss  of  original  records  and  the  absence  of  Reports  has 
left  us  almost  completely  in  the  dark  as  to  the  results  of 
the  cases  brought  under  these  Acts.  Indeed  the  very  ex- 
istence of  such  laws  has  been  almost  completely  overlooked, 
because  of  the  fact  that  they  are  to  be  found  only  in  rare 
volumes  not  in  the  practitioner's  library. 

Our  first  Code  was  not  only  a  wonderful  book,  but  hav- 
ing been  adopted  by  the  Legislature  as  a  statute,  it  drew 
a  line  behind  which  it  was  rarely  necessary  for  the  Geor- 
gia lawyer  to  go.  He  was,  therefore,  not  required  to  search 
these  old  statutes  which  are  the  legal  footprints  of  their 
day.  When  he  was  forced  to  make  an  examination  as  to  the 
state  of  the  law  before  the  adoption  of  the  Code,  it  was 
rare  indeed  that  he  was  called  upon  to  go  behind  Cobb's 
Digest,  or  if  so,  there  was  no  complete  set  of  the  original 
session  laws  in  existence.''' 

Clayton's  Digest  and  Lamar's  Digest  contain  an  almost 
complete  collection  of  the  laws  enacted  between  1800  and 
1820.  Marbury  &  Crawford's  Digest  omitted  many  acts 
which  had  been  repealed,  and  Watkins'  Digest, — now  out 
of  print  and  very  scarce  and  the  most  valuable  of  all  of 
our  books  for  historical  purposes,  while  giving  in  chronolo- 

*In  March,  1773,  a  petition  from  the  inhabitants  of  Augusta  was  presented  that 
all  the  laws  the  Legislature  may  think  conducive  To  good  Government  may  be 
compiled  and  printed  In  one  Code.  15  C.  R.  421.  Nathaniel  Pendleton,  in  1776, 
was  elected  Commissioner  to  codify  the  laws,  but  either  because  he  declined  to 
undertake  the  work  or  for  other  reasons,  the  statutes  were  not  published,  and 
several  times  the  Grand  Jury  of  Richmond  Countv  called  attention  to  the  serious 
consequences   resulting   from  the  failure   to  print  the   laws  ; — 

"We  present  as  a  Grievance  that  the  Justices  have  not  been  furnished  with 
such  Acts  of  Assembly  as  are  now  in  force  as  well  those  passed  before  the 
Revolution  or  since,  and  recommend  that  a  number  of  copies  may  be  bound  to- 
gether and  lodged  at  the  Printing  Office  'For  Sale'  that  the  citizen  may  at  least 
by  purchase  have  it  in  his  power  to  know  of  the  penal  laws  of  this  State." 
Minutes    (17S3j,    96,    46,    134,   202. 


40 

gical  order  all  known  statutes,  yet  failed  to  print,  except 
by  title,  many  acts  which  had  been  repealed; — others  be- 
cause they  were  obsolete,  or  "repugnant  to  the  form  of  our 
Government"  (54), — a  roundabout  way  of  saying  "un- 
constitutional." Still  Watkins'  contains  the  great  body  of 
the  Colonial  and  early  statute  law. 

The  curious  customs  of  that  day  which  it  preserves  have 
now  more  interest  for  the  reader  than  the  body  of  useful 
law  M'hich  has  survived.  But  we  must  not  forget  that  it 
w^as  these  early  Georgians  who  were  the  first  law  reform- 
ers and  the  first  to  endeavor  to  get  rid  of  the  encumbering 
technicalities  of  the  English  procedure.  A  number  of  these 
early  statutes  contain  provisions  permitting  the  defendant 
to  plead  the  general  issue,  thereby  getting  rid  of  Replica- 
tions, Rebutter  Sur-rebutter,  Rejoinder  and  Sur-rejoinder, 
and  many  of  the  inconveniences  of  special  pleading.  But  the 
great  and  abiding  work  of  these  men  was  the  Judiciary 
Act  of  1799,  which  is  still  the  framework  of  our  judicial 
system.  They  were  familiar  with  the  common  law  methods 
as  administered  in  the  Colony.  They  had  seen  the  evil 
results  of  the  radical  changes  to  regulate  the  courts,  made 
during  the  Revolution  and  in  the  light  of  their  experience 
with  what  was  too  formal  and  Miiat  was  too  loose  they 
adopted  a  happy  medium — the  Judiciary  Act  of  1799 — 
which,  with  all  of  its  admirable  qualities,  is  still  of  force. 
Let  us  not  forget  that  for  the  simplicity  of  our  practice  and 
the  advantages  of  our  procedure,  we  are  indebted  to  the 
Georgia  Bar  of  the  18th  Century. 
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APPENDIX. 

The  Trustees  for  Establishing  the  Colony  of 
Appointmt  of  the  Georgia  in  America  To  all  to  whom  these 
Town  Court  of  Presents  shall  Come  send  Greeting  Whereas 
Savannah  our  Sovereign  Lord  George  the  second  by  his 

Letters  Patent  under  the  great  Seal  bearing 
date  the  ninth  Day  of  June  in  the  fifth  year  of  his  Reign 
amongst  other  things  Hath  of  his  Grace  certain  Knowledge  & 
meer  Motion  Granted  Estabhshed  &  Ordained  for  himself  &  his 
Successors  that  the  Corporation  of  the  said  Trustees  &  their 
Successors  should  have  full  Power  &  Authority  to  Erect  & 
Constitute  Judicatories  &  Courts  of  Record  or  other  Courts 
to  be  held  in  the  name  of  his  said  Majesty  his  Heirs  &  suc- 
cessors for  the  Hearing  &  Determining  of  all  manner  of 
Crimes  Offences  Pleas  Processes  Plaints  Actions  Matters 
Causes  &  Things  whatsoever  arising  or  happening  within 
the  Province  of  Georgia  in  America  or  between  any  Per- 
sons inhabiting  or  residing  there  whether  the  same  be  Crim- 
inal or  Civil  &  whether  the  said  Crimes  be  Capital  or  not 
Capital  &  whether  the  said  Pleas  be  Real  Personal  or  Mixt 
&  for  awarding  or  Making  out  Executions  thereupon  as  in 
&  by  the  said  Letters  Patents  relation  being  thereunto  had 
may  more  fully  &  at  large  appear  And  Whereas  sundry 
Poor  People  are  Imbarked  or  Imbarking  in  order  to  go  to  & 
settle  in  the  said  Province  of  Georgia  &  intend  for  their 
security  and  convenience  to  build  a  Town  there  the  same  to 
be  called  by  the  Name  of  Savannah  And  Whereas  it  is  nec- 
essary for  the  punishing  Offences  &  for  the  determining  of 
Differences  or  Disputes  that  may  happen  to  arise  or  be  com- 
mitted within  the  said  Town  or  the  Precincts  therof  that 
there  should  be  a  Court  of  Record  Erected  &  Established 
for  the  purposes  afores*^.  Now  Know  Ye  that  we  the  said 
Trustees  for  Establishing  the  Colony  of  Georgia  in  America 
in  pursuance  &  execution  of  the  Power  &  Authority  to  Us 
in  &  by  the  said  Letters  Patents  Granted  &  that  the  People 
of  the  said  Town  &  the  Precincts  thereof  may  have  their 
Laws  &  Possessions  secured  to  them  in  Peace  &  Quietness 
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Have  erected  &  Constituted  &  by  these  Presents  do  Erect  & 
Constitute  a  Court  of  Record  bj^  the  Name  &  Stile  of  the 
Town  Court  to  be  holden  in  the  Name  of  his  said  Majesty 
his  Heirs  &  Successors  before  such  Persons  as  shall  from 
time  to  time  be  Commissioned  &  appointed  Bailiffs  &  Re- 
corder of  the  said  Town  by  the  Common  Council  for  the 
time  being  of  Us  the  said  Trustees  &  We  Do  hereby  give  & 
grant  to  such  Bailiffs  &  Recorder  for  the  time  being  ap- 
pointed in  the  Manner  as  aforesaid  full  Power  Jurisdiction 
&  Authority  to  Inquire  by  the  Oaths  of  good  &  lawf  ull  Men  of 
the  said  Town  &  of  the  Precincts  thereof  &  by  all  other  Ways 
Manners  &  Means  which  they  shall  know  of  &  have  in  their 
Powder  by  which  the  Truth  of  the  Fact  may  best  be  made 
appear  of  all  Treasons  Misprisons  of  Treason  Insurrections 
Rebellions  Counterfeitings  Clipping  Washing  Coining  & 
other  falsyfyings  of  the  Money  of  great  Britain  or  of  any 
other  Realm  or  Dominions  Whatsoever  also  of  all  Murders 
Felonies  Homicides  Killings  Burglaries  Rapes  of  Women 
unlawfull  Asemblies  Conspiracys  Confederacys  Transgres- 
sions Trespasses  Riots  Routs  Rescues  Escapes  Contempts 
Negligences  Concealments  Maintenances  Oppressions  De- 
ceits &  of  all  other  Crimes  Offences  &  Injurys  whatsoever  & 
also  of  the  Accessarys  thereunto  &  which  at  any  time  after 
the  Date  hereof  shall  by  any  Person  or  Persons  whatsoever 
or  howsoever  by  had  done  perpetrated  or  Comitted  within 
the  s  .  Town  &  Precincts  thereof  &  also  by  whom  to  whom 
when  how  &  in  what  Manner  &  of  all  other  Articles  Facts  and 
Circumstances  in  whatever  Manner  soever  Touching  or  con- 
cerning the  said  Crimes  &  Offences  them  or  any  of  them 
And  also  the  said  Treasons  &  all  other  the  Crimes  &  Offences 
aforesaid  to  hear  &  determine  according  to  the  Law  &  Cus- 
tom of  the  Realm  of  England  Saving  to  Us  &  our  Successors 
all  Fines  Forfeitures  &  Amerciaments  &  all  other  things  to  Us 
on  Account  thereof  belonging  And  therefore  we  command 
that  on  such  Days  &  in  such  Place  or  Places  as  they  the  said 
Bailiffs  &  Recorder  shall  for  that  Purpose  from  time  to  time 
publickly  appoint  they  the  said  Bailiffs  &  Recorder  shall  with 


their  utmost  Diligence  make  inquiry  into  &  of  the  s^.  Crimes 
&  Offences  &  all  &  singular  the  said  Crimes  &  Offences  shall 
hear  &  determine  Therein  doing  as  Justice  directs  according 
to  the  Law  and  Custom  of  the  Realm  of  England  We  also 
hereby  further  Command  the  Constables  of  the  said  Town 
of  Savanah  for  the  time  being  That  on  such  Days  &  in  such 
Place  or  Places  as  shall  for  that  Purpose  from  time  to  time 
be  publickly  appointed  as  aforesaid  &  of  which  they  the  s^. 
Bailiffs  &  Recorder  shall  certifie  the  said  Constables  they 
shall  cause  to  come  before  them  the  said  Bailiffs  &  Re- 
corder such  &  so  many  good  &  lawfull  men  of  the  said  Town 
&  Precincts  thereof  by  whom  the  truth  of  the  Fact  may  best 
be  inquired  into  &  made  known  And  we  do  further  give  & 
grant  to  such  Bailiffs  &  Recorder  for  the  time  being  of  the 
said  Town  of  Savanah  in  manner  aforesaid  from  time 
to  time  Commissioned  &  Appointed  full  Power  Jurisdiction 
&  Authority  to  hold  Pleas  in  all  &  all  Manner  of  Causes 
suits  &  Actions  as  well  Real  as  Personal  &  Mixt  &  of  any 
Debt  Account  Trespass  in  Ejectment  &  other  Trespasses 
Covenants  Promises  Contracts  &  Detinues  whatsoever 
within  the  said  Town  &  the  Precincts  thereof  arising  hap- 
pening or  being  &  between  any  Persons  whatsoever  &  to 
proceed  in  such  Pleas  suits  &  Actions  by  such  ways  means  & 
process  as  may  with  the  greatest  Safety  Dispatch  &  Justice 
bring  the  same  to  a  final  Determination  &  also  to  hear  & 
determine  all  such  Pleas  suits  &  Actions  &  Judgment  there- 
upon to  give  and  Execution  thereof  to  make  according  to  the 
Laws  of  England  And  We  do  hereby  further  ordain  and 
Direct  that  all  Juries  Pannells  Inquisitions  Attachments 
Precepts  Mandates  Warrants  Judgments  &  Process  what- 
soever necessary  to  be  had  or  done  touching  or  Concern- 
ing the  Pleas  suits  &  Actions  aforesaid  shall  be  summoned 
Done  &  Executed  by  the  Constables  of  the  said  Town  & 
Precincts  thereof  for  the  time  being  And  We  do  hereby  fur- 
ther Ordain  &  Direct  that  all  Indictments  Writs  Process 
Returns  &  all  Proceedings  to  be  had  on  the  said  Crimes  or 
Offences  or  any  of  them  or  in  or  upon  any  of  the  said  Pleas 


44 


suits  or  Actions  or  any  of  them  &  also  the  Records  thereof 
shall  be  in  the  English  Tongue  &  in  Words  written  at  length 
&  in  plain  legible  Hand.  In  Witness  whereof  the  s*^.  Trus- 
tees for  Establishing  the  Colony  of  Georgia  in  America 
have  to  these  Presents  affixed  their  Common  Seal  the  sec- 
ond Day  of  November  in  the  sixth  year  of  the  Reign  of  Our 
Sovereign  Lord  George  the  second  by  the  Grace  of  God  of 
Great  Britain  France  &  Ireland  King  Defender  of  the  Faith 
&^.  Annoq  Dni  1732.    Ex^.H.V. 

(Board    of    Trade:     Georgia:    Vol.    12:fo.l4.) 


To  all  to  whom  these  Presents  shall  come 
The  Common  Council  of  the  Trustees  for 
Establishing  the  Colony  of  Georgia  in 
America  sendeth  Greeting  Whereas  sun- 
dry poor  Persons  are  imbarked  or  im- 
barking  in  order  to  go  to  &  settle  in  the 
Province  of  Georgia  in  America  and  in- 
tend for  their  security  &  Convenience  to 
build  a  Town  there  the  same  to  be  called 
by  the  Name  of  Savanah  And  Whereas 
the  said  Trustees  have  by  their  Deed 
bearing  date  the  second  Day  of  November 
1732  under  their  Common  Seal  Erected  & 
Established  a  Court  of  Record  by  the 
Name  of  the  Town  Court  for  hearing  & 
determining  all  manner  of  Crimes  Of- 
fences Pleas  Processes  Plaints  Actions 
Matters  Causes  and  Things  Whatsoever  arising  or  happen- 
ing within  the  said  Town  of  Savanah  and  the  Precincts 
thereof  as  in  &  by  the  said  Deed  relation  being  there- 
unto had  may  fully  &  more  at  large  appear  which  said 
Court  is  therein  &  thereby  appointed  to  be  Holden  in  the 
Name  of  his  Majesty  his  Heirs  &  Successors  before  such 
Persons  as  shall  from  time  to  time  be  Commissioned  & 
Appointed  Bailiffs  &  Recorder  of  the  said  Town  by  the  Com- 
mon Council  for  the  time  being  of  the  said  Trustees  Now 


Appointment  of 
Peter  Gordon  1st. 
BayliffW  . 
Waterland  2<l. 
Bayliff  Tho^. 
Causton  3^. 
Bayliff  &  Tho  . 
Christie  Record  . 
of  Savanah  & 
Joseph  Fitzwater 
&  Samuel  Parker 
Constables  &  John 
West  &  John 
Penrose  Tything- 
men  of  the  s'^.  Town 
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Know  Ye  That  We  the  said  Common  Council  in  pursuance  & 
Execution  of  the  Power  &  Authority  to  us  the  said  Common 
Council  by  his  said  Majesty  King  George  the  Second  in  &  by 
his  Letters  Patent  under  the  Great  Seal  bearing  Date  the 
ninth  Day  of  June  in  the  fifth  Year  of  his  Reign  most  Grac- 
iously given  Have  nominated  Constituted  &  appointed  and 
Do  by  these  presents  nominate  Constitute  &  appoint  Peter 
Gordon  to  be  the  first  Bailiff  of  the  said  Town  of  Savanah 
and  of  the  Precincts  thereof  To  have  &  to  hold  the  said 
Office  of  first  Bailiff  together  with  all  Powers  Authorities  & 
Jurisdictions  thereunto  belonging  for  during  &  untill  such 
Time  only  as  some  other  Person  by  the  Common  Council  for 
the  Time  being  of  the  said  Trustees  in  the  room  &  stead  of 
the  said  Peter  Gordon  shall  be  nominated  &  appointed  to  the 
said  Office;  And  we  the  said  Common  Council  Do  hereby 
further  nominate  Constitute  and  appoint  William  Water- 
land  to  be  the  second  Bailiff  of  the  said  Town  of  Savanah  & 
of  the  Precincts  thereoi  To  have  &  to  hold  the  said  Oflfice 
of  second  Bailiff  together  with  all  Powers  authorities  and 
Jurisdictions  thereunto  belonging  for  during  &  untill  such 
time  only  as  some  other  Person  by  the  Common  Council  for 
the  time  being  of  the  said  Trustees  in  the  Room  &  stead  of 
the  said  William  Waterland  shall  be  nominated  &  appointed 
to  the  said  Office  And  We  the  said  Common  Council  do 
hereby  further  nominate  Constitute  &  appoint  Thomas 
Causton  to  be  third  Bailiff  of  the  said  Town  of  Savanah  & 
of  the  Precincts  thereof  To  have  &  to  hold  the  said  Office 
of  third  Bailiff  together  with  all  Powers  Authorities  and 
Jurisdictions  thereunto  belonging  for  during  &  untill  such 
time  only  as  some  other  Person  by  the  said  Common  Coun- 
cil for  the  time  being  of  the  said  Trustees  in  the  room  & 
stead  of  the  said  Thomas  Causton  shall  be  nominated  & 
appointed  to  the  said  Office  And  We  the  said  Common 
Council  Do  hereby  further  nominate  Constitute  &  appoint 
Thomas  Christie  to  be  Recorder  of  the  said  Town  of  Sa- 
vanah To  have  &  to  hold  the  said  Oflfice  of  Recorder  to- 
gether with  all  Powers  Authorities  &  Jurisdictions  there- 
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unto  belonging  for  during  &  untill  such  time  only  as  some 
other  Person  by  the  said  Common  Council  for  the  time 
being  of  the  said  Trustees  in  the  room  &  stead  of  the  said 
Thomas  Christie  shall  be  nominated  &  appointed  to  the  said 
Office  And  We  the  said  Common  Council  Do  hereby  enjoyn 
&  require  you  the  said  Peter  Gordon  William  Waterland 
Thomas  Causton  &  Thomas  Christie  and  every  of  you  that 
in  your  said  Offices  you  severally  &  respectively  preserve  the 
Peace  and  Administer  Justice  without  fear  favour  or  af- 
fection to  the  Terror  of  Evil  Doors  &  to  the  Comfort  of 
those  who  do  well  And  we  the  said  Common  Council  Do 
hereby  nominate  &  appoint  Joseph  Fitzwalter  to  be  one  of 
the  Constables  of  the  said  Town  of  Savanah  &  of  the  Pre- 
cincts thereof  To  hold  perform  &  Execute  the  said  Office  of 
Constable  for  during  &  untill  some  other  Person  by  the  said 
Common  Council  for  the  time  being  of  the  said  Trustees  in 
the  room  &  stead  of  the  said  Joseph  Fitzwalter  shall  be 
nominated  &  appointed  to  the  said  Office  And  we  the  said 
Common  Council  Do  hereby  further  nominate  &  appoint 
Samuel  Parker  to  be  one  other  of  the  Constables  of  of  the 
said  Town  of  Savanah  &  of  the  Precincts  thereof  To  hold 
Perform  &  Execute  the  said  Office  of  Constable  for  during 
and  untill  some  other  Person  by  the  said  Common  Council 
for  the  time  being  of  the  said  Trustees  in  in  the  room  & 
stead  of  the  said  Samuel  Parker  shall  be  nominated  &  ap- 
pointed to  the  said  Office  And  We  the  said  Common  Council 
Do  hereby  nominate  and  appoint  John  West  to  be  one  of  the 
Tything  Men  of  the  said  Town  of  Savanah  &  the  Precincts 
thereof  To  hold  Perform  &  Execute  the  said  Office  of  Tyth- 
ingman  for  during  &  untill  some  other  Person  by  the  s*^. 
Common  Council  for  the  time  being  of  the  s'^.  Trustees  in 
the  room  &  stead  of  the  said  John  West  shall  be  nominated  & 
appointed  to  the  said  Office  And  We  the  said  Common 
Council  Do  hereby  further  nominate  &  appoint  John  Pen- 
rose to  be  one  other  of  the  Tythingmen  of  the  said  Town 
of  Savanah  &  the  Precincts  thereof  To  hold  Perform  &  Ex- 
ecute the  said  Office  of  Tythingman  for  during  &  untill  some 
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other  Person  by  the  said  Common  Council  for  the  time 
being  of  the  said  Trustees  in  the  room  &  stead  of  the  said 
John  Penrose  shall  be  nominated  &  appointed  to  the  said 
Office  And  We  the  said  Common  Council  Do  hereby  Com- 
mand them  the  said  Loseph  Fitzwalter  Samuel  Parker  John 
West  &  John  Penrose  That  they  and  Every  of  them  do  in  all 
things  obey  the  Warrants  Orders  and  Judgments  of  the 
Bailiffs  &  Recorder  for  the  time  being  of  the  said  Town 
Judges  of  the  said  Town  Court  as  they  ought  according  to 
Law  for  the  better  preserving  of  the  Peace  &  Administr- 
ing  of  Justice  in  the  said  Town  &  the  Precincts  thereof  In 
Witness  whereof  the  said  Common  Council  have  to  these 
Presents  affixed  the  Common  Seal  of  the  Corporation  of  the 
said  Trustees  for  Establishing  the  Colony  of  Georgia  in 
America  the  seventh  Day  of  November  in  the  sixth  year  of 
the  Reign  of  our  Sovereign  Lord  George  the  Second  by  the 
Grace  of  God  of  Great  Britain  France  &  Ireland  King  De- 
fender of  the  Faith  &c  Annoq  Dni  1732. 
Exi.  H.  V. 

By  Order  of  the  said 
Common  Council 
Benja:  Martyn  Sectary. 


